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CURRENT TOPICS. 





We have so often expressed the views which 
it seems to us should control the nominations 
for the Supreme Bench of the United States, 
thatit seems hardly necessary to repeat them 
upon the occasion of Mr. Conkling’s nomina- 
tion. While we firmly believe that the prin- 
ciple that the wearers of judicial ermine upon 
the most august tribunal in the whole country 
should be recruited from the ranks of the most 
eminent and learned judges of inferior benches, 
who have given by their records, pledges 
of their judicial capacity and temperament, 
rather than selected from the ranks of suc- 
cessful politicians, even though these be law- 
yers of considerable, though non-judicial, 
reputation, still we are not so enthusiastic 
and impractical in temperament as to believe 
that such a principle is likely to become a 
fixed rule at any time in the near future, not- 
withstanding the occasional recognition of it, 
as in the case of Mr. Justice Gray, is a 


- source of some encouragement. We do 
believe, however, that the principles to 
which we have given our adherence 


in this matter, meet with a very warm and 
general acceptance on the part of the bar at 
large, without regard to political affiliations ; 
and on this fact we base a hope for better 
things at some future day, when it shall be 
thought a degradation to the court of highest 
dignity in the country to make an appoint- 
ment to it the reward of party services or 
mere political success. It is a duty which 
every lawyer owes to the profession, by 
which he earns his bread, to lend every in- 
fluencs to protect, as far as possible, its 
choicest honors from becoming, even by re- 
mote steps, the ‘ spoils ’ of the caucus and 
the convention. 


A rather curious case of larceny of lost 
goods was State v. Robinson, decided re- 
cently by the Texas Court of Appeals. The 
facts were as follows: A dry-goods merchant 
sold some clothing to some parties living in 
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the country, who left the articles with him to 
be called for ina few days. Meantime the 
articles were placed in a trunk in the store 
for safe keeping. Afterwards this trunk was 
sold by a clerk, who was ignorant of its con- 
tents, to the defendant Robinson, who carried 
it home and then became apprised of the fact 
that it contained the articles in question, but 
did not return them; and shortly afterwards, 
when he moved out of the county, he carried 
the trunk and clothing with him. When the 
merchant became aware of his loss, he sent a 
deputy sheriff after them. Defendant at first 
denied to the officer that he had the articles ; 
but subsequently when the officer told him he 
was satified he did have them, and that he 
might have trouble if he did not give them 
up, he said that rather than have any trouble 
he would give them up, and then went and got 
them and delivered them up to the officer. 

Upon this state of facts the court says: 
‘‘When defendant opened, examined and 
came across them in the trunk, they were, in 
every sense, lost goods which he found; as 
much so as if he had come across them upon 
the public highway, or any other place where 
the owner had dropped, mislaid, left them by 
mistake, or lost them. The status of the case 
is precisely that of the finding of lost or mis- 
laid goods, and the law governing such a 
finding is the law applicnble to the facts of 
this case. There can be no serious question 
either in reason or law, why lost or mislaid 
goods may not be the subjects of theft. It 
has, we are aware, been held otherwise in 
two cases, one in Tennessee (Porter v. State, 
M. & Yerg. 226), and one in New York 
(People v. Anderson, 14 Johns. 293), the 
ground assumed being that asa trespass is 
not committed in taking lost goods, they are 
not the subject of larceny. But elsewhere, 
both in England and America, the contrary 
doctrine is everywhere firmly settled and es- 
tablished. 2 Bish. Cr. Law (8th ed.), sec. 
882. The only distinction made between 
theft of lost goods and theft of other prop- 
erty, seems now to be, that at the time of the 
finding, ‘the intent to steal must exist and 
the finder musi know or have the reasonable 
means of knowing or ascertaining the owner.’ 
38 Greenl. Ev., sec. 159; 2 Heard Lead. 
Crim. Cases, 423, 482; 2 Arch. Cr. Pl. & 
Pr. 388, 395; Reed v. State, 8 Tex. Ct. App. 
40.”’ 
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EXECUTION OF DEEDS BY AGENTS. 





A power of attorney always authorizes the 
attorney to act in the name and stead of the 
principal. An attorney, therefore, ought in 
all cases to act in the name of his principal, 
for a delegated power should be strictly pur- 
sued.1_ But when the attorney does an act 
in pais, it is valid, although he does it in his 
own name; for when a person who has an au- 
thority does an act in pais, which can be good 
in no other way but by virtue and in pursu- 
ance of that authority, it is deemed to be 
done by force of his authority, rather than to 
be void, although he takes no notice of the 
authority.2 Hence, if an attorney is author- 
ized to make livery of seizin;* or to surren- 
der a copyhold ;* or to accept the surrender 
of a copyhold ;* the act is valid, although he 
does itin his own name, for such an act is 
only a ministerial ceremony, or transitory act 
in pais. <A surrender of copyholds is made 
by delivering a rod, or other symbol, to the 
steward of the manor. A livery of seizin is 
made by the delivery of a twig on the land, 
as an evidence of the transmutation of pos- 
session from the feoffor to the feoffee. No 
deed or instrument of writing is required in 
either case. But when property is conveyed 
by a deed, the instrument must be the act of 
the principal; for the attorney, by virtue of 
the power of attorney, acquires no right to, 
or interest in, the property, and hence can 
not convey any. In determining whether the 
deed is the act of the principal, there are 
three things that must be considered, to-wit: 
1st. The granting clause. 2nd. The testi- 
monium clause; and, 3d. The signature and 
seal. If it is his act, the grant ought to be 
made by him, and the signature and seal 
ought to be his. If, for instance, A B is the 
principal and C D the attorney, the deed 
ought to be in the name of A B, as grantor, 
and his name and seal ought ta be appended 
thereto. If the deed, instead of being drawn 
in this way, is in the name of © D, as grant- 
or, and the name and seal of C D is set 


1 Combe’s Case, 9 Co. 75. 

2 Parker v. Kett, 12 Mod. 467; s.c., 1 Ld. Raym. 
658; 8. C., 1 Salk. 95; 8. C., 8Salk. 124. 

8 Combe’s Case, 9 Co. 75. 

4 Combe’s Case, 9 Co. 75, 





5 Parker v. Kett, 12 Mod. 467; s. c., 1 Ld. Raym. , 
658; 8. C., 1 Salk. 95; 8. C.. 3 Salk, 124, 


thereto, the deed is inoperative, although C 
D is in the body of the deed described as 
the attorney of AB, and professes to act 
under, and by virtue of, the power of at- 
torney.® If the atterney is named as grantor, 
the deed is inoperative, although he professes 
in the testimonium clause to set thereunto 
the hand and seal of the principal,’ or signs 
his own name as attorney for the principal by 
name.* The principle upon which these 
propositions rest is, that the attorney, having 
no interest in the property, does not transfer 
any by an instrument in which he is the party 
making the grant. It would, therefore, seem 
to follow logically that the deed in such 
case is inoperative, although he signs the 
name of the principal; but the con- 
trary doctrine has been announced in 
the only cases where a deed so executed 
has been before the courts for construction.® 

Although the principal is named as grantor 
in the deed, yet, if the attorney affixes his: 
own name and seal, instead of that of the 
principal, the deed is inoperative; for one 
person can not, by his own signature and 
seal, make a deed the act of another.?° If, 
however, the name and seal of the principal 
is in such case set to the deed, the instru- 
ment is valid, although the name is signed 
alone without any words to show that it is 


6Frontin v. Small, 2 Ld. Raym. 1418; s. c., 1 
Strange, 705; Berkeley v. Hardy, 5 B. & C. 355; s. c., 
8D. & R. 102; Clarkev. Courtney, 5 Pet. 319; Barger 
v. Miller, 4 Wash. 280; Harper v. Hampton,1 H. & 
J. 622; Smithv. Perry, 1H. &J. 706, note; Fowler v.. 
Shearer, 7 Mass. 14; Elwell v. Shaw, 16 Mass. 42; 
Sargentv. Webster, 54 Mass. 497; Scott v. McAlpin,, 
Taylor’s Term R. 155; Locke v. Alexander, 1 Hawks,,. 
412; s. C., 2 Hawks, 155; Thurman’ v. Cameron, 24: 
Wend. 87: Endsley v. Strock, 50 Mo. 508; Pryor v.. 
Coulter, 1 Bailey, 517; Welsh v. Pavish,1 Hill (S. C.),. 
155; Webster v. Brown, 2 Rich. (N. 8.) 428; Stinch- 
field v. Little, 1 Me. 231; Jones v. Morris, 61 Ala. 518; 
Hatch v. Barr, 1 Ohio, 180; Banks vy. Sharp, 6 J.J. 
Marsh, 180; Holmes v. Carman, 1 Freem. Ch. (Miss.) 
408. 

7 Elwell v. Shaw, 16 Mass. 42; Elwell v. Shaw, 
1 Me. 889; Martin v. Flowers, 8 Leigh, 158. 

8 Echols v. Cheney, 28 Cal. 157; Welsh v. Parish, 1 
Hill (S. C.), 155; Coburn v. Ellenwood, 4 N.H. 99; 


Jones v. Morris, 61 Ala. 518; Parmer v. Respass, 5. 


Mon. 562; Copeland v. Mercantile Ins. Co., 28 Mass. 
198; Zoller v. Ide, 1 Neb. 489. Contra, Magill v. Hins- 
dale, 6 Conn. 464; Jones v. Carter, 4 Hen. & Munf. 
184 

9 Shanks v. Lancaster, 5 Gratt. 110; Butterfield v. 
Beall, 3 Ind. 208. 

10 Anon., Moore, 70; Brinley v. Mann, 56 Mass. 337. 
Contra, Montgomery v. Darion, 7'N. H. 475; Tenant 
v. Blacker, 27 Geo, 438, 
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signed by an attorney. The usual mode of 
signing by attorney is to sign the name of 
the principal with a seal annexed, stating it 
to be done by attorney, thus, A B, [Seal] 
by C D, attorney. There are, however, other 
modes that are equally valid; as, for in- 
stance, C D, for A B, [Seal]; or, For A B, 
C D, [Seal].12_ In fact, when the principal 
purports to make the grant, and to set his 
hand and seal to the deed, the mere mode of 
signing is not material, if there is sufficient 
on the face of the instrument to show that 
the parties intend to make the deed the act 
of the principal, and execute that intent by 
putting his name thereto. In such case, the 
deed is valid, although the seal is set oppo- 
site to the name of the attorney; as, for 
instance, C D, [Seal] attorney, for A B; for 
the seal itself is incapable of identification ; 
and in order to ascertain whose seal it is, re- 
course may be had to the body of the instru- 
ment. If the principal, in the testimonium 
clause, purports to affix his seal, the seal may 
be construed to be his, in order to give 
effect to the deed and bind the party named 
therein as grantor.1% 

Whether a deed executed by an attorney is 
valid, although it does not show that it was 
so executed either in the body or in the sig- 
nature, is a question on which there is some 
doubt, but on principle it appears to be valid. 
If it is impeached on account of the signa- 
ture, it may be sustained by proof that the 
signature was made by a person having com- 
petent authority. In this respect it stands on 
the same footing as a deed signed by an- 
other for the grantor in his presence. No 
reason can be shown why one should be de- 
clared void any more than the other.* 

There is a distinction between an attorney 
acting on behalf of a private individual, and 
a public officer acting on behalf of the State 
or a municipal corporation,!® or under an act 
of the legislature. In the latter case, if the 
authority appears on the face of the deed, 


11 Devinney v. Reynolds, 1 W. & S. 828. 

12 Mussy v. Scott, 61 Mass. 215; Martin y. Flowers, 
8 Leigh, 158. 

13 Carter vy. Claudron, 21 Ala. 72. Contra, Morrison 
y..Bowman, 29 Cal. 337. 

14 Wilks v. Back, 2 East, 142; Hunter v. Giddings, 
97 Mass. 41. Vide, Wood v. Goodridge, 60 Mass. 117. 

15 Sheets vy. Selden, 2 Wall. 177. 

16 Cofran vy. Cockran, 5 N. H. 458; Reynolds y. 
Glasgow Academy, 6 Dana, 37. 





the instrument is valid, although the officer is 
described as one of the parties, and affixes 
his individual name and seal.?7 Although 
a deed is defectively executed by an at- 
torney, yet it may constitute a contract 
sufficient to bind the principal, and thus be 
specifically enforced in equity; for it is not 
the case of an omission to execute a power, 
but the case of a defective execution of a 
power which the attorney has attempted to 
execute, and done an act towards that execu- 
tion.16 Orvanvo F. Bump. 


17 Ward y. Bartholomew, 23 Mass. 409; Thompson 
v. Carr, 5 N. H. 510. 

18 Vanadav. Hopkins, 1J. J. Marsh.285; Banks v. 
Sharp, 6 J.J. Marsh. 180; Rogers vy. Frost, 14 Tex. 
267; Edmondson v. Orr, 20 Miss. 541; Holmes vy. Car- 
man, 1 Freem. Ch. (Miss.) 408; Salmon y. Hoffman, 
2 Cal. 138. 





THE EFFECT OF DELAYS AND IRREG- 
ULARITIES IN ENFORCING EXECU- 
TIONS. 





The general rule has been frequently an- 
nounced, that any act, which shows that it is 
not the intention of the plaintiff to have an 
execution enforced against a debtor’s prop- 
erty ‘‘in accordance with the statutory pro- 
visions relating to final process,’’ will 
discharge the lien of the levy. 

These, or words of similar purport, are 
found in many cases, snd are conspicuous in 
a recent one.! <A levy on a growing crop was 
held invalid as against a subsequent chattel 
mortgage, because made so long before har- 
vest as to evince the intention that it could 
not be enforced during the life of the writ; 
thus showing that the writ was used, for a 
time, merely as alien. Without undertaking 
to pursue further that particular case, it may 
be of interest to discuss the general rule; at 
least, so far as concerns personal property. 

I. Examining first the authorities relied 
upon by the Iowa court, we find in one that 
there was an actual plan between the 
plaintiff and defendant to use the execution 
for the purpose of covering the property as 


1 Burleigh v. Piper, 51 Iowa, 651, in whichalevy on a 
growing crop was held invalid as against a subsequent 
chattel mortgage, because made so long before hare 
vest as to evince the intention that it could not be en- 
forced during the life of the writ; thus showing that 
the writ was used, for a time, merely as a lien. 
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against other creditors. In another, there 
was the understanding that plaintiff should 
have no sale at all under the execution, un- 
less other writs should be issued; and it 
also appeared that the property was sold at 
private sale, without giving any credit on the 
execution, or in any way accounting to the 
sheriff for the proceeds.* In another, the re- 
turn showed that ‘*by direction of the plaint- 
iff’s attorney,’’ the sheriff had done nothing 
in pursuance of the execution; the court 
stating that it had been repeatedly ruled that 
an order to the sheriff to stay all further pro- 
ceedings until further direction, postponed 
the execution to a junior one.* And in the 
last one, the senior writ was sustained, al- 
though the plaintiff had directed the sheriff 
to leave the goods in defendant’s hands, at 
plaintiff’s risk, and although the execution 
had expired five days before the plaintiff di- 
rected the sheriff to proceed to sale; and in 
the meantime (i.e., after the expiration of 
the first, and three days before said direction), 
a second levy had been made.® 
Aside from these authorities, there are, of 
course, many others giving similar views and 
avoiding the levies; as for instance, in one, 
the direction to the officer was such as left 
the property with the debtor, to exercise every 
act of ownership over it, which he could have 
done,before the levy ; there were also delays 
directed, and the court found that the in- 
tended effect was protection against other 
creditors, though the actual delay was only 
two days.® In another, there was an indefi- 
nite delay directed, and the property left in 
the (apparently) unqualified ownership of the 
defendant.?7 The last rests on another, in 
which, however, it was left for the jury to 
decide, among other points, whether the de- 
lays, directed and obtained, were or were not 
with the design ‘‘to hinder and delay other 
creditors.’’® Which case, in turn, relies up- 
on one in which the sheriff was directed ‘‘not 
to levy until ordered,’’ and thereafter ob- 
tained and levied the junior writ.? The Mis- 


2 Hickman v. Caldwell, 4 Rawle, 380. 

3 Wier v. Hale, 3 W. & S. 285. 

4 Mentz v. Hauman, 5 Whart. 150. 

5 Howell v. Alkyn, 2 Rawle. 282. 

6 Berry v. Smith, 3 Wash. C. C. 60; criticised in 
Sterling v. Van Cleve, 7 Halst. (N. J.) 285. 

7 Parker v. Waugh, 34 Mo. 340. 

8 Field vy. Livermore, 17 Mo. 218. 

9 Wise y. Darby, 9 Mo. 130. 





souri cases cite, in turn, many others, some 
of which, relating to mortgages, do not con- 
cern us. ‘Two others sustain the senior writ ; 
and in the latter there was an indulgence of 
six months, no other creditors pressing.?° 

Again, we find in other instances indefinite 
delay, and, as the court finds, without ap- 
parent necessity ; as, where the writ was re- 
turnable in December, 1798, the levy made in 
January, 1799, goods left with defendant, a 
junior levy made in January, 1800, and sale 
advertised, and it was not till April, 1801, 
that the first levy was asserted.“ As, also, 
where, for over five months, the debtor was 
allowed absolute ownership of his stock of 
goods, selling and buying, and accounting to 
no one.!* So far as the Pennsylvania cases 
are concerned, they rest mainly on one in 
which the court found that there was actual 
fraud, and a collusive sale on the senior writ, 
without proper notice, for the purpose of cut- 
ting out a junior writ.1* 

In New York, too, the cases all show, and 
the courts find, actual fraud; as where the 
direction was to levy, but to do nothing fur- 
ther until ordered, the property was left with 
defendant, the plaintiff stating that, if forced 
to have a sale, he would bid it in and return 
it to defendant. 

II. There are several cases in which the 
senior writ has been declared dormant, or 
fraudulent, but in which it was shown that 
the writ was only presumptively so, and that 
it would have been sustained, had there been 
satisfactory reasons given for the delays, in- 


10 Rew v. Barber, 3 Cow. 279; Edwards v. Gibbs, 5 
Cow. 394. 

11 United States v. Conyngham, 4 Dallas, 358; 2 
Wall. C. C. 184 (194). 

12 Barnes v. Billington, 1 Wash. C. C. 29. Similar 
are: Cook v. Wood, 1 Harr. (N. J.) 254; Parry’s Ap- 
peal, 5 Wright (Pa. St.), 278; Keyser’s Appeal, 1 
Harris (Pa.), 409; (in which the parties agreed to let 
defendant’s clerk retail the property, which he was 
still doing for twelve days after the expiration of the 
writ, when it was taken by the second writ); Bingham 
v. Young, 10 Barr, 395 (somewhat like the last); Tru- 
itt Bros. v. Ludwig, 1 Casey, 145; Freybarger’s Ap- 
peal, 40 Pa. St. 244; Eberle v. Mayer, 1 Rawle (Pa.) 
866; Earle’s Appeal, 1 Harris, 483. 

18 Gibbs v. Neely, 7 Watts (Pa.), 305. 

14 Kellogg v. Griffin, 17 Johns. 278. Andin Hicok 
y. Coates, 2 Wend. 420, defendant, during an indefi- 
nite delay, being allowed full ownership,sold the goods 
to a bona fide purchaser. See, also, Storm v. Woods, 


11 Johns. 110; Knower vy. Barnard, 5 Hill (N. Y.), 
877 (in which there was indefinite delay ordered, and 
the writ used to obtain collection of money not prop- 
erly called for under it). 
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dulgences or irregularities on the part of the 
plaintiff or the officer. 

In one, a levy upon a horse was held lost, 
because the horse was left with the defend- 
ant for considerable time, so done at plaint- 
iff’s request; but the court states that it 
would be different, could the delay in remov- 
ing be ‘‘accounted for by the state of the 
property, as, for example, a growing crop.’’!® 
In another, it was held that a levy upon a 
slave must be deemed fraudulent, he having 
been left with defendant for seven months, 
and plaintiff having prevented a sale until the 
slave was carried out of the county by the 
defendant, and then seized under a junior 
writ; but yet this was declared fraudulent 
only because ‘‘unexplained.’’4® A delay of 
seven years, and use by defendant of the 
articles levied upon, was held to invalidate a 
levy; still, it was said that the plaintiff may 
‘‘direct the shenff not to proceed to sale 
without further orders from him, or unless 
urged by younger executions, without there- 
by losing his priority; provided, the same be 
done in good faith.’’!7 Where a stallion was 
left with the defendant for fourteen months 
after the levy, it was held that the delay and 
the fact of the defendant having the contin- 
ued use of the horse, was only prima facie 
fraudulent, and for the jury to pass upon in 
view of all the circumstances, and the condi- 
tion and nature of the property.?® 

III. The most important material, however, 
for the subject in hand, is that extensive se- 
ries of cases in which delays were directed, 
indulgences suffered, and irregularities of all 
sorts permitted in the final process, but yet 
without loss to the plaintiff’s rights therein. 

In New York, in one instance, a growing 
crop of wheat was levied on as early as De- 
cember, and cut by the sheriff in the follow- 
ing August; his writ having expired in 
February, a junior claimant urged these 
points, and further insisted that the first levy 
was avoided by the delay, etc., etc.; but the 
court said that the presumption of fraud was 
destroyed by the good reason for the delay, 
from the nature of the property, and that, if 


15 Roberts v. Scales, 1 Ired. (N. C.) 88. 

16 Swigert v. Thomas, 7 Dana (Ky.), 220. 

17 Cumberland Bank vy. Hann, 4 Harrison (N.J.), 
167. 

18 Acton vy. Knowles, 14 Ohio St. 462. See, also, 
Field v. Livermore, 17 Mo. 218. 





the sheriff had sold sooner,the sale would have 
been an unfavorable one, as the certainty and 
value of the crop could not be ascertained.?9 
Then, again, the officer was ordered to wait 
a while to allow some hides to finish tanning, 
which the court found to have been to pre- 
vent a sacrifice of the property, and proper.” 
The New Jersey cases are, indeed, remarka- 
ble. There the parties agree to delays; to 
take notes running by installments; to ‘‘stay 
all farther proceedings,’’ unless other writs 
issue,—and yet their writs and levies are sus- 
tained, provided that the courts find the ar- 
rangements to have been made in good faith 
for the purpose of collecting under the writ, 
and that the irregularities are produced 
through the intent of realizing the most from 
the property.24_ The distinction is made be- 
tween an unnecessary, indefinite and unex- 
plained delay, and one that is reasonable, 
certain, and made to benefit all parties con- 
cerned by preventing a sacrifice of the prop- 
erty.22 

In Pennsylvania, a stock of goods was left 
with defendant, after levy, at plaint‘ff’s risk, 
for almost two years, but the levy was not 
lost.28 The chief question is, whether ‘‘the 
creditor really meant to obtain his money.’’?* 
‘All that the law requires is, that a man, 
without meaning to get payment himself, 
shall not hinder others from getting their 
money.’’?> The sole inquiry is, ‘‘whether 
the delay * * * * originated from mo- 
tives of integrity between the parties, or in a 
fraudulent view to cover the property of the 
defendant from other creditors. On every 
question of the kind this is the touchstone; 
the intervening time is not the criterion.’’ 


19 Whipple v. Foot, 2 Johns. 418. 

20 Powers v. Van Buren, 7 Cow. 560. Other inter- 
esting New York cases, though not on this precise 
point, are: Doty v. Turner, 8 Johns. 20; Butter 
v. Maynard, 11 Wend. 552; Paton v. Westervelt, 2 
Duer, 118; Herkimer Co. Bank v. Brown, 6 Hill, 232- 
Russell v. Gibbs, 5 Cow. 894. 

21 James v. Barnett, 1 Spencer (N. J.), 636. 

22 Sterling v. Van Cleve,7 Halst. (N. J.) 285 (a delay 
of over three years did not avoid a levy on a stock of 
goods). 

2% Perit v. Wallis, 2 Yeates, 524. 

24 Lantz v. Worthington, 4 Pa. St. 153. 

25 Thorn’s Appeal, 2 Barr, 331. 

26 Huber v. Schnell, 1 Browne (Pa.) 16,—where the 
court says, that perhaps defendant had no other credi- 
tors, or that plaintiff inthe first writ might bave been 
ignorant of the fact. Other instructiv ecases are Levy 
y.Wallis, 4 Dall. 167; Cox v.McDougal,2 Yeates (Pa.) 
484; Howell vy. Alkyn, 2 Rawle, 283; Child v. Dill- 
worth, 44 Pa. St. 123. 
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years, are not deemed per se fraudulent, 
though coupled with orders that the officer 
should not proceed until directed.27 __ 

In other States we find similar expressions ; 
thus, a writ was avowedly ‘‘lodged to bind, ”’ 
but the second ‘‘to levy and sell;’’ yet the 
first was sustained.2® A rather curious case 
is one in which the parties agreed that the 
sale should be before the statutory time; one 
attaching creditor refusing to consent, never- 
theless the sale proceeded, and the non-con- 
senting creditor urged the loss of the prior 
liens, etc. ; the court decided that, inasmuch 
as the sale had been thus early made to ob- 
tain the most out of the property, there 
was no fraud; that the non-assenting creditor 
had the strict legal right, but as he had not 
been injured, he could recover against the 
officer only nominal damages, and could not 
obtain the proceeds of the sale.29 The di- 
rection to the officer to return the execution, 
prior to its expiration, does not impair its 
lien, unless done with fraudulent intent to 
hinder: and delay other creditors.°° Where 
the property is apt to be sacrificed, the officer 
should not sell, but should wait for the ven- 
ditioni exponas.*! It is even admissible to 
show by parol that a custom of sale has be- 
come established, differing from the strict 
statutory sale.%? 

We now find ourselves in position to per- 
ceive the principles underlying the many 
eases, and on which principles they can all be 
harmonized. Referring to the numbers used, 
we may say under 

I. That a levy made or maintained for the 
purpose of protecting the property for the 
benefit of the debtor, as against other cred- 
itors, is (of course) invalid. 

II. That delays and irregularities, under 
the direction of the creditor, in the enforce- 
ment of the final process, will raise the pre- 


27 Lewis v. Records, 5 Harr. 147; Hickman y. Hick- 
man, 3 Harr. 485; Houston v. Sutton, 3 Harr. 39. 

28 Greenwood v. Naylor, 1 McCord (S. C.), 259. See 
also Brown vy. Gilleland, 8 Dessau, 5389; Snipes y. 
Sheriff, 1 Bay, 297. 

29 Rich v. Bell, 16 Mass. 296. 

30 Wood v. Gary, 5 Ala. 52. 

81 United States v. Drennen, Hemp. 330. 

82 Blythe v. Richards, 10 S. & R. 262; Conway v. 
Nolte, 11 Mo. 76, in which the officer was censured for 
insisting on selling for cash, as required by statute, 
when he could have made a better sale by waiting a 
ye days, or ever, weeks, for the money,as customary. 


In Delaware, delays of two, and even five, | 





sumption of fraud, which, if not rebutted, 
will invalidate the levy. 

IIf. That such delays and irregularities 
(even though postponing the sale beyond the 
expiration of the first writ) will not defeat a 
levy, where it is apparent that the levy was 
not made or maintained for the protection of 
the debtor, but is made and maintained with 
the honest intent of collecting the money; 
and where such delays and irregularities are 
necessarily, or even reasonably made, in view 
of the condition and nature of the property, 
in order to realize a fair price. Whether 
there is anything in the case first mentioned ® 
inconsistent with these rules, it is not for the 
writer hereof to determine. Perhaps that 
decision would have been different, had evi- 
dence of good faith been offered; otherwise 
the effect of the decision would be, that a 
creditor could not levy at all on a growisg 
crop, excepting he did so at so late a period 
that harvest time would come before the ex- 
piration of the writ. And so the creditor, 
instead of being incited to a commendable 
vigilance, would have to sit idly by and see, 
in despair, his debtor mortgaging or other- 
wise disposing of the property, there being 
no rule against a mortgage at however 
early a stage of the crop. Or, agair, tke 
creditor could levy, but would have to sell at 
once, though it would sacrifice the property. 
This would be oppressive to the debtor and a 
wrong to the creditor, and should not be de- 
manded.** While it is true that the writ 
should not be used ‘‘to keep other creditors 
at bay,’’ as is said by the Iowa court, yet 
that expression has reference to the case 
where the execution-creditor is not intending 
to collect the money at all, and, ‘‘like the dog 
in the manger,’’ is keeping others away. But 
a creditor who is determined, aye, anxious, 
to collect his money by force ‘of process,® 
can not be said to be keeping others at bay, 
merely because he is taking reasonable steps, 
for the benefit of all concerned, to have the 
property bring a fair price, indeed to prevent 
its downright sacrifice. 

The writer hereof has failed to find a single 
well-considered case, in which the advantage 
of alevy was lost, through delays directed 


33 Burleigh v. Piper, 51 Iowa, 651. 

34 See more particularly text and notes at 19, 20, 21, 
22 and 31, supra. 
& 35 See text and notes at 24, 25 and 26, supra. 

















XUM 


THE CENTRAL LAW JOURNAL. 167 








by the plaintiff, extending even far beyond 
the expiration of the first writ, providifg it 
was also made satisfactorily to appear that 
everything was done in good faith for the 
purpose of collecting the money and getting 
a fair price for the property, unless it be 
cases like the one where the sheriff’s sale was 
done away with altogether, and an entirely 
different sale substituted,®° which was held to 
avoid the levy as against other creditors, 
whose liens had already attached, and who 
refused to come into the new arrangement, 
though there is no reason to see why such a 
plan, coupled with the delivery of the goods 
to the new salesman, would. not have been 
valid as a pledge or mortgage against any 
future levy. A. J. Hrrscut. 
Davenport, Iowa. 


{ 36 Reamer’s Appeal, 18 Pa. St. 510—the goods were 
turned over to an agent to sell at retail. But see text 
and note at 29, supra. 








SLANDER OF TITLE— BONA FIDE STATE- 
MENT. 





HALSEY v. BROTHERHOOD. 





English Court of Appeal, December 6, 1881 


The owner of a patent or other property is not lia- 
ble to an action fora statement made by him in de- 
fense of that property; as, for instance, that another 
person’s manufacture is an infringement of his patent, 
even if such statement is untrue, unless it was made 
mala fide, or without reasonable and probable cause, 
aud has also occasioned actual damage to the plaintiff. 


The plaintiff, by his statement of claim, al- 
leged that he was an engineer and the assignee of 
a patent taken out in [876 for improvements in 
engines for steam launches; that the defendant 
was ulso an engineer and a manufacturer of a 
similar class of steam-engines under an alleged 
patent, of which he claimed to be the proprietor; 
that the engines made by the plaintiff and de- 
fendant respectively were different, both in form 
and priaciple, and that the plaintiff’s engine did 
not in any way infringe the defendant’s alleged 
patent; that the defendant had a large and flour- 
ishing business, and that he had endeavored to 
prevent, and had, to a considerable extent, suc- 
ceeded in preventing the plaintiff from doing a 
similar business by systematically threatening 
persons proposing and intending to be customers 
of the plaintiff that, in the event of their dealing 
with the plaintiff, he (the defendant) would take 
legal proceedings against them, and obtain an in- 
unotion restraining them from so doing; that in 





consequence, in a number of instances, the de- 
fendant had deterred persons from dealing with 
the plaintiff for the purchase of his engines, and 
that this course of conduct on the part of the de- 
fendant commenced, so far as the plaintiff had 
been able to ascertain, in the year 1876, and had 
been continued up to the then present time. The 
claim then stated several cases in which the de- 
fendant was said to have asserted that the plaint- 
iff’s engines were an infringement of his (the de- 
fendant’s) patent, and to have threatened that he 
(the defendant) would apply for an injunction, 
although no proceedings had in fact been taken 
by him. And the plaintiff claimed damages and 
an injunction. 

The defendant, by his statement of defense, 
denied the validity of the plaintiff’s patent, and 
alleged that the defendant had obtained a prior 
patent in 1873 for an invention in engines for 
steam launches; that the engines sold by the 
plaintiff were not made in accordance with his 
(the plaintiff's) patent, but were an infringement 
of his (the defendant’s) patent. He admitted 
having represented to various persons that the 
plaintiff had infringed his patent, and having re- 
monstrated with the plaintiff, but he denied evr 
having used threats of legal proceedings. He 
said, moreover, that the statements he had in 
fact made had been made by him bona fide, and in 
the full and henest belief in his rights as a paten- 
tee, and with the intention to follow up the same, 
if necessary, by proper proceedings in support of 
his patent rights, and that, if the plaintiff had 
been prevented from doing business, or had suf- 
fered injury as alleged (which he, the defendant, 
denied), such result had been one caused solely 
by legitimate competition in trade. 

The plaintiff having joined issue,the aetion was 
tried in June, 1880, before Jessel, M. R.. who de- 
cided in favor of the defendant, holding that the 
plaintiff, in order to succeed in an action for 
damages, ought to have alleged that the defend- 
ant had not been acting Lona Jide, and that to ob- 
tain an injunction he ought tu have made out that 
the defendant intended to persevere in making 
the representations complaincd of, although the 
allegation of infringement was untrue. 

His Lordship refused to give leave to amend, 
but dismissed the action without prejudice to the 
plaintiff's bringing an action for an injunction to 
restrain the defendant from threatening the 
plaintiff's customers. 43 L. T. R.o(N. 8.) 366, 

The plaintiff appealed. 

Ince, Q. C., and W. W. Cooper,for the appellant, 
cited: Wren v. Wield, 20 L. T. R. (N. 8.) 1007; 
L. R. 4, Q. B. 730; Thorley’s Cattle Food Co. v. 
Massam, 36 L,I. R. (N. 8.) 848; L. R.6 Ch. 
Div. 582 [reported in full, 10 Cent. L. J. 211); 
42 L. T. R. (N.{S.) 851; L. R., 14 Ch. Div. 
763; Dicks v. Brooks, 43 L. T. R. (N. 8.) 71; 
L. R., 15 §Ch. Div. 22; Thomas vy. Williams, 43 
L. T. R. (N.S.) 91; L. R. 14 Ch. Div. 864; Saxby 
y. Easterbrook, L. R. 3 C. P. Div. 339. 
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Aston, Q. C.,and Chadwyck Healey, for the de- 
fendant, were not called upon. 

COLERIDGE, C. J.—Im this case, as far as I can 
understand it,the Master of the Rolls heard no 
evidence, but, upon reading the pleadings and 
hearing the statement of counsel in support of 
what was stated in the pleadings, he thought that 
the statement of claim raised no ground upon 
which either an action for damages could be main- 
tained, or an injunction issued to restrain the de- 
fendant from making the statements which were 
complained of. I am of opinion that the Master 
of the Rolls was right,and that his judgment ought 
to be affirmed. It seems to be clear that, in an ac- 
tion at common law, or now in the High Court of 
Justice, inthe nature of slander of title,where the 
defendant has property of his own in defense of 
which the supposed slander is uttered, it is not 
enough that the statement should be untrue, but 
there must be some evidence, either from the 
nature ef the statement itself, or some allega- 
tion, or something from which the court, 
if it is the court, or the jury, if it is the jury, 
may infer that the statement was not only untrue 
but was made mala jide for the purpose of injur- 
ing the plaintiff, and not in the bona fide defense 
of the defendant’s own property. It seems to be 
clear that, if a statement in such a proceeding 
as this is made in defense of the defendant's 
own property, although it injures and is un- 
true, it is still what the law calls a privileged 
statement; it is a statement that he has a right 
to make, unless, besides its untruth and besides 
its injury, what on the common law side is called 
express malice is proved—that is to say, want of 
bona fides, or the presence of mala fides. That 
seems to be the law as laid down in Wren v. Wield, 
a case of great authority. not only from the em- 
inent character of the learned judge who pro- 
nounced the judgment, but from the care with 
which that judgment was given and the elaborate 
examination of al] the authorities up to that time 
which the judgment contained. I agree with Mr. 
Cooper that at the first view of the case of Dicks 
v. Brooks, which I admit I did not quite understand 
when he first cited it, it might appear that. the 
rule laid down in Wren v. Wield was somewhat 
narrowed, and that it had been qualified by the 
judgment ef the Court of Appeal. If that had 
been so, of course that decision would be binding 
on us, but, on looking at the report, that does not 
seem to beso. It is true that there are expressions 
in the judgment of Bramwell, L. J.,to which Mr. 
Cooper has very properly drawn attention, which 
at first sight might seem to imply something of the 
kind; but.in the first place,Wren v. Wield does not 
appear to have been cited to their Lordships. 
They were not therefore thinking of it.and Bram- 
well, L. J., was not thinking of it when he gave 
his judgment; and next, it appears that in that 
case there was, in point of fact, no damage. The 
actual damage which had resulted from the issu- 
ing of the supposed malicious circular had been 
nothing, and therefore there was nothing upon 





which either’an action for damages would have 
lain, or upon which a proceeding by injunction 
would follow. It therefore seems to me that the 
case of Dicks v. Brooks in no way qualified the 
law laid down in Wren v. Wield, which I have 
endeavored to express. I base my judgment in 
this case upon the distinct authority of Wren vy. 
Wield. It appears that what has been done here 
is no more than what was held matter for nonsuit 
in that case. Here is a patent; here is a defendant 
in possession of a patent; and here is a defendant 
saying, for all that appears, perfectly bona Jide te 
the plaintiff, and to persons who sre going to 
deal with the plaintiff: ‘Remember, what the 
plaintiff is making is an infringement of my 
patent, and is an injury to my property, and I 
tell you that, if you proceed to injure my prop- 
erty,I shall take, proceedings against you.’’ The 
result of that may be an injury to the plaintiff. 
Possibly, in this case, it has been an injury to 
the plaintiff. I am quite content to assume that 
it has been; but it sec ms, and there appears to be 
good ground for it, that a statement untrue and 
injurious, made under such circumstances, does 
not give a good greund of action. There must 
be, besides, the element of mala fides, and a dise 
tinct intention to injure the plaintiff, apart from 
the honest Cefense of the man’s own property. I 
quite feel, and feel strongly, that there is a great 
deal in what Mr. Ince has said about the difficulty 
in which a plaintiff may be placed by the conduct 
of a person in the position of thedefendant. No 
doubt, it is open, or may be open, in particular 
cases which are easily eonceivable, to the obser- 
vations which Mr. Ince has made. I do not 
pretend to be able to answer those observations. 
I feel there is force in them, but all I have to say 
is, without presuming to give an opinion upon the 
facis of this case which I have not heard,it seems 
that, unless there is mala fides, it is one of those 
instances in which the law permits, in the interests 
of society, an injury to be done without any 
remedy commensurate with it; and all I can say 
therefore is, that the Master of the Rolls is right, 
and that the judgment in this case ought to be 
affirmed. I understand (but upon this my learned 
brethren are much better authorities than I am) 
that practically, except as to the question of time, 
whatthe Master of the Rolls has permitted the 
plaintiff to do is all that Mr. Ince could expect to 
get, even if he were allowed to go on with the ac- 
tion, because the terms in al] other respects would 
be such as would give him no advantage over that 
course which the Master of the Rolls has left 
open to him. 

BAGGALLAY, L. J.—I am of the same opinion. 
The state of the Jaw,as it appears io me, applicable 
to the question which we have to consider on this 
appeal is, that an action for slander of title will 
not lie, unless the statements made by the defend- 
ant were not only untrue, but were made without 
what is ordinarily expressed as reasonable and 
probable cause, and this rule applies not only to 
actions for slander of title, strictly and properly 
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30 called, tha ‘s te say, with reference to rea 
estate, but also to cases in which personalty is 
involved, or, I may say, personal rights or privi- 
leges. The law, as I have endeavored to enun- 
ciate it, appears to me clearly to be deduced from 
the case of Wren v. Wield. Therefore what we 
have to consider is this: Is there any evidence that 
what the defendant has stated was stated without 
reasonable and probable cause, even assuming it 
to be untrue? The defendant’s patent must be 
assumed to be valid, there having been no pro- 
ceeding by scire facias to set it aside; and the 
patent being valid, the defendant is entitled to all 
the rights and benefits which the patent conferred 
upon him; and I take it to be the result of the 
ease which I have already referred to,that he was 
entitled to state that the engines manufactured 
by the plaintiffs were infringements of his patent, 
and to threaten proceedings against any person 
in respect to such infringement, provided he ob- 
served the rule which I have just now referred to, 
that those threats must have been made by him 
with reasonable and probable cause. Unless they 
are made with reasonable and probable cause, 
there would be the inference that they were mali- 
ciously made. Under ordinary circumstances the 
question whether there has been reasouable and 
probable cause is for the jury to decide,and where 
there is no jury it is for the judge, or for the 
judges, before whom the cese comes, to form an 
opinion upon. Each case, as faras regards this 
portion of it, must, as it appears to me, depend 
upon its particular circunstances. Now, what 
have we got here? Ft appears to me that the 
defendant has done nothing upon the allega- 
tions which are contained in the statement of 
elaim, and which alone, for the present, we have 
to deal with, but what he was entitled to do; and, 
if he has done nothing but what he was entitled 
to do, there is nothing from which you can infer 
that there was a want of reasonable and probable 
cause for making the statement. The case of 
Thorley’s Cattle Food Company v. Massam, upon 
which reliance has been placed by the appellant, 
was not acase of a patent atall. That was only 
a case of a recipe which the plaintiff possessed. 
There two documents were issued by the defend- 
ant, which weie not only false, but which must 
have been untrue in the knowledge of the party 
who issued them. There you have the materials 
from which you can infer the want of reasonable 
and probable cause. In Dicks v. Brooks, another 
view might have been taken,had the evidence been 
considered sufficient to supportit. In that case the 
plaintiffs being about to bring out a pattern, to be 
worked in Berlin wool, with their Christmas 
number, the expectation was fora sale of many 
thousands of this particular article; and on the 
very eve of the publication there came out an 
advertisement that the defendant was the person 
who had the copyright of the engraving, that he 
was the only person who had any right what- 
ever init, and that he had a right to prevent the 

ale, exhibition, or distribution of a copy, such 





as the copy for marking in Berlin wool which 
the plaintiffs intended to issue. That was done 
on the very eve of the issue, and, if the cir- 
culars of the defendant had been abundantly cir- 
culated, it is very clear indeed that they must 
most materially have interfered with the number 
of copies of the Berlin wool pattern which the 
plaintiff would otherwise have sold, and the de- 
fendant must have known that the issue of that 
advertisement would have that «ffect. Therefore, 
on the whole, there was a want of reasonable and 
probable cause in the issuing of that particular 
advertisement. No doubt,the plaintiff eventually 
failed, because, when the evidence was gone in- 
to, it appeared that, so far from this circular hav- 
ing been abundantly issued, only three copies 
had been issued anywhere, all the others had been 
withdrawn, and {those three were issued in 
quarters from which no measurable damage 
could have arisen. ‘Therefore on that ground the 
plaintiff failed. Mr. Ince is quite mght in relying 
on the principle which was actually enunciated 
in the judgment in that case; but then I must al- 
so refer to what Bramwell, L. J., said: ‘Every 
man has a right to say, ‘I am the proprietor of 
such and such a print, and I warn all the world, 
and you in particular, not to pirate it.’ Lf the de- 
fendants had merely said that and then gone on 
to say, ‘We warn you that a chromo-lithographic 
copy or reproduction of it, although designed for 
Berlin wool purposes, is a piracy,’ although, ac- 
cording to our opinion, they would have been 
wrong in their law with respect to its being a pi- 
racy, I think their saying so would not have been 
actionable, because a man is not bound to be cor- 
rect in his statement of the law, though he is 
bound to be correct in his statement of facts. But 
there is an expression in the circular which makes 
me think that it would have been actionable if 
damage had been traced to it.” Then he went on 
to say that there was a statement with regard to 
the facts which made all the difference, and, in 
point of fact, that is the distinction between that 
case and the case we are now dealing with, be- 
cause we start with the case of a person who had 
a perfect right to do what he did. There is noth- 
ing in the allegations on the face of the statement 
of claim to show that it was done otherwise than 
honestly and fairly, and there is no suggestion in 
the statement of claim from which it could be in- 
ferred that there was a want of reasonable and 
probable cause for the statement made. On the 
second ground, I agree also in thinking that in the 
view taken by the Master of the Rolls, not con- 
sidering that it was a case in which he could grant 
an injunction, he was quite right in dismissing 
the action altogether, and, in doing so, without 
prejudice to the right which the plaintiff might 
otherwise have (if he had any) to bring an action 
in respect of the matter in dispute. It seems to 
me that it was far better to put an end to the ear- 
lier action altogether, and require the plaintiff to 
begin de novo, than to allow that action to pro- 
ceed by amendment of the statemert of claim and 
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pleadings in the first instance, which would prob- 
ably have led to a very great increase of the costs. 

LINDLEY, L. J.—I am also of opinion that the 
course taken by the Master of the Rolls in this 
case was right, and it appears to me, having read 
the statement of claim, that this action was based 
upon a theory which we think erroneous, that is 
to say, upon a theory that the plaintiff is entitled 
to damages or an injunction, utterly irrespective 
of the questions whether the defendant has acted 
bona fide or not. I think that was the theory on 
which this action was stated, and it appears to me 
that that theory is erroneous. Now taking it as 
an action for damages, the case is covered oy Wren 
v. Wield, and I do not think that anything which 
fell from Bramwell, L. J., in Dicks v. Brooks was 
intended to modify the law as stated in Wren v. 
Wield. As I understand Wren v. Wield, it comes 
to this: If Iama patentee, or have property of 
my own, so long as I act honestly, I am en- 
titled to say, without running the risk ef having 
an action for damages brought against me, that 
somebody is infringing my patent, or that some- 
body else’s manufacture is an infringement of my 
patent. If I say that honestly, I am not liable to 
an action for damages. If I say it dishonestly, I 
am, and, if I know that what I say is untrue, it 
would not take much to persuade a jury that I 
was acting dishonestly, ana ot course an action 
for damages would lie. The absence of reasona- 
ble and probable cause would be proved as 
against anybody who kept on making such alle- 
gations dishonestly; but, so long as the patentee 
makes such allegations honestly, it appears to me 
that,on the authority of Wren v. Wield, ne action 
lies against him. It seems to me also that no in- 
junction will lie against him so long as he acts 
honestly; but the moment it is proved that his 
statement is false to his knowledge, and if there 
is the slightest reason to suppose that he intends 
to repeat those false statements, it strikes me that 
an injunction ought to lie, because he would be 
doing that which he had no business to do, and 
the remedy by injunction would be perfectly cor- 
rect. That is not the theory upon which this 
action is bronght at all. This action is brought 
upon the theory that honesty or dishonesty is an 
immaterial inquiry. It appears to me that wasa 
mistake, and that the Master of the Rolls was 
right in dismissing the action without prejudice 
to any other action based upon entirely different 
principles. I do not think the Master of the Rolls 
dismissed this action simply upon the ground that 
there was no allegation of threat or anything of 
the sort. He looked at the substance and saw 
that it was based on what he considered an erro- 
neous principle. I think he was right, and that, 
on the whole, it is better to leave the plaintiff 
with liberty to bring a fresh action, if he can, on 
a different theory, than under these circumstances 
to give him liberty to amend and make him pay 
all the costs of this action. 

Appeal dismissed with costs. 








FRAUDULENT CONVEYANCE — RESULT- 
ING TRUST—PUBLIC POLICY. 





EASTHAM v. ROUNDTREE. 





Supreme Court of Texas, January 17, 1883. 


To permit a man’s children to reeover property 
which he had fradulently placed in the name of anoth- 
er for the purpose of placing it beyond the reach of 
his creditors, upon the ground that it was intended 
for their benefit, would be to contravene a well-set- 
tled public policy, and to offer a premium to dishon- 
esty. It isa universal rule that noone can claima 
right through the fraud of himself or another. 


Appeal from Walker County. 

Stayton, J., delivered the opinion of the 
court: 

This suit was brought by the appellant, as the 
administrator of the estate of Carothers, against 
J. M. Roundtree and J. W. Bowden, to recover a 
house and lotin the town of Huntsville. Round- 


tree and Bowden disclaimed, and [rene Round-. 


tree intervened in the suit by her guardian, and 
claimed an undivided one-half of the property 
sued for. She claimed that the property was 
beught from L. Roundtree for the sum of $5,000, 
and that one-half of the purchase-money was 
paid by J. M. Roundtree, her father, out of money 
which she had inherited from her mother’s estate, 
or that the same was paid by her father for her 
use and benefit, on account of money belonging 
to her which her father had used. By an amend- 
ment she alleged that, if her father did not pay 
for one-half of the property, as stated in her orig- 
inal petition, that the same was paid by her father 
for her expressly as an advancement. 

To the pleadings of the intervenor the plaintiff 
replied, that if J. M. Roundtree, the father of the 
intervenor, paid any part of the purchase-money 
for the property, that the same was paid with his 
own money, and that the title to the entire prop- 
erty was taken in the name of Carothers for the 
purpose of hindering, delaying and defrauding 
the creditors of J. M. Roundtree. When the 
property was bought from L. Roundtree,the deed 
was made to Carethers, whom the intervenor al- 
leged knew how the property was paid for when 
the deed was made, and agreed to hold one-half 
of the property in trust for her. 

There was evidence tending to show that J. M. 
Roundtree may have had money in bis hands at 
the time of the purchase which belonged to his 
daughter, the intervenor, or that he may have 
been indebted to her on account of money belong- 
ing to her which he had used. There was also 
evidence tending to show that J. M. Roundtree 
may have had money in his hands at the time of 
the purchase which belonged to his daughter, the 
intervenor, or that he may have been indebted to 
her on account of money belonging to her which 
he had used. There was also testimony tending 
to show that at the time the purchase was made, 
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J. M. Roundtree was heavily indebted, and much 
pressed by his creditors. There was also testi- 
mony tending to show that Carothers, in his life- 
time, admitted the facts in reference to the man- 
ner in which he held the property to be as alleged 
by the intervenor, and that J. M. Roundtree ne- 
gotiated the purchase of the property and paid 
for the intervenor one-half of the purchase- 
money, and that the other half was paid by Caro- 
thers through him. 

This cause was before the court at a former 
term, and will be found reported in Tex. 
Upon the former trial, as upon that from whieh 
the present appeal is prosecuted, the testimony of 
J. M. Roundtree was objected to by the appellant 
and admitted over his objection. Upon the 
former appeal it was held that there was no error 
in admitting the evidence, and we now see no 
reason to doubt the propriety of the ruling then 
made. It is claimed that the charge of the court 
was not sufficiently full in that part which refer- 
red te the certainty and fullness of proof neces- 
sary to establish a resulting trust. The charge 
was as full as the decisions upon this subject re- 
quire; in fact, the learned judge who tried the 
cause seems to have complied fully and clearly 
with the rule established by law upon this subject. 

On the trial the court, in the second charge giv- 
en, in effect charged that if J. M. Roundtree, for 
the benefit of his daughter, the intervenor, out of 





his own money, paid one-half of the purchase- 


money for the property in controversy, at the time 
the same was purchased, intending the same as 
an advancement to her, that then she was entitled 
to recover. To this charge the appellant except- 
ed, because the court did not qualify the charge 
by instructing the jury that if the father paid one- 
half of the purchase-money, intending the same 
as an advancement to the intervenor, and took 
the deed in the name of Carothers for the purpose 
ef hindering, delaying and defrauding his credit- 
ors, that then the intervenor could not recover. 
The appellant also asked the court to instruct 
the jury, in effect, that if J. M. Roundtree paid 
one-half of the purchase-money of the property 
out of his own money, and took the deed in the 
name of Carothers for the purpose of hindering, 
delaying and defrauding his creditors, that then 
the intervenor could not recover. These charges 
were refused, upon the ground that the intervenor 
could not be affected by the fraud of her father to 
which she was not a party, and the refusing to 
give the charges asked, as well as the giving of 
the second charge given, was assigned as error. 
If J. M. Roundtree paid one-half of the pur- 
chase-money of the property with money which 
the intervenor had inherited from her mother, or 
with his own money, for the benefit of the inter- 
venor, on account of money which belonged to 
her, and had been used by him, and in satisfac- 
tion thereof, then there can be no question, if 
Carothers knew the same and assented to such 
payment, that she would have been entitled to re- 





cover, notwithstanding it may have been the in- 
ention of her father thereby to prefer her to 
other crediters. If the father paid one-half of 
the purchase- money of the property with his own 
money, intending the same as an advancement to 
her, then the intervenor was entiled to recover, if 
the act of the father was not to the prejudice of 
existing creditors, but not otherwise. 

If this suit was between J. M. Roundtree and 
the administrator of Carothers’ estate, and it ap- 
peared that the purchase was made with the money 
of J. M. Roundtree, ard that the deed was taken 
in the name of Carothers, with intent thereby to 
secrete the property, and thereby to hinder, de- 
lay and defraud the creditors of J. M. Roundtree, 
there is no question that the deed would have to 
stand, not only because the statute makes such 
illegal acts binding between the parties, but for 
the further reason that the courts would not in- 
terfere to relieve a party from his own fraud. 

The main question in this case is, do the same 
rules apply as between Irene Roundtree, the in- 
tended beneficiary, and the representation of the 
estate of Carothers, that would be applicable in a 
controversy about the property between such 
representation and J. M. Roundtree, notwith- 
standing that Irene Roundtree is, so far as the 
pleadings and proof show, entirely free from par- 
ticipation in any fraud whatever. 

We are of the opinion that the same rules must 
apply. The deed to the property was made to 
Carothers, and title must be held to have passed, 
as appears upon the face of the deed, unless the 
intervenor can show a resulting trust in her favor, 
arising upon the fact that her father paid one-half 
of the purchase-money therefor, for her benefit, 
under cireumstances which make the transaction 
lawful. If one-half of the purchase-money was 
paid by the father under such circumstances as 
made such instrument, for the benefit of the in- 
tervenor, fraudulent as to his ercditors, then it is 
certainly true that all the elaim she has is based 
upon atransaction illegal, because made to hinder, 
delay and defraud creditors, and from which no 
resulting trust can spring in her favor, although 
she may not have participated in the fraud, and 
may not have had any knowledge thereof: for, 
in such case, she appears as the intended donee of 
her father through a transaction forbidden by law. 

To permit a man’s children to recover preperty 
which he had fraudulently placed in the name ot 
another for the purpose of placing it beyond the 
reach of his creditors, upon the ground that it wae 
intended for their benefit, would be to contravene 
a well-settled public policy, and to offer a premi- 
um to dishonesty. It isa universal rule that no 
one can claim a right through the fraud of him- 
self or another. Ex turpi causa non oritur actio. 
No resulting trust can spring from an act contra- 
ry to public policy, or a statute. Perry on Truste, 
131; 1 Leading Cases in Equity, 320, 343. In the 
case of Murphy v. Hubert, 16 Pa. St. (4 Norris) 
5¢, which was much like the present in its facts, 
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it was decided that no resulting trust could be 
raised through an act forbidden by law; that to 
raise such a trust, the transaction upon which it 
is based must be honest. The rule and reasons 
for the same are well stated in the case above re- 
ferred to. 

The rule is thus stated by an elementary writer : 
**Asa general rule, a contract or agreement can 
not be made the subject of an action if it be im- 
peachable on the ground of dishonesty, or as be- 
ing opposed to public policy, if it be either contra 
bonos mores, or forbidden by the law. In answer 
to an action founded on such an agreement, the 
maxim may be urged: Ez maleficio non oritur 
actio. A contract can not arise out of an act rad- 
ically vicious and illegal; those who come intoa 
court of justice to seek redress, must come with 
clean hands, and must disclose a transaction war- 
ranted by law; and it is quite clear that a court 
of justice can give no assistance to the enforce- 
ment of contracts which the law of the land has 
interdicted.’’ Breom’s Legal Maxims, 734. Such 
being the principles applied to contracts, the rule 
loses nothing of its force when applied to a case 
in which a party seeks to form a right upon a 
presumption founded upon an act forbidden alike 
by good morals and the law of the land. The 
proposition contended for by the appellee, and 
sanctioned by the court below in the charges given 
and refused, is, in effect, that if J. M. Roundtree, 
with his own funds, paid one-half of the pur- 
chase-money, and had the deed made to Ca- 
rothers with intent to defraud his creditors, that 
the courts of. the country will permit proof of 
these facts to be made and then presume and en- 
force a right growing out of the same in favor of the 
daughter. Such a proposition can not be maintain- 
ed. We jo not wish to be understood as expressing 
any opinion as to the sufficiency of the evidence 
of either party to establish their respective prop- 
ositions; what we have said is solely upon the 
theories upon which the rulings of this court were 
made in the trial of the case. 

For the errors of the court belowin giving the 
second instruction and in refusing to give the in- 
structions asked by the appellant, the judgment 
of the district court is reversed and the cause re- 
manded. 





CONTRACT— ALTERATION OF WRITING— 
EVIDENCE— DECEDENT. 





CRAIGHEAD v. McLONBY. 





Supreme Court of Pennsylvania, January 2, 1882. 


1. Any alteration ina writing which imposes ona 
party a burden or peril which he would not else have 
incurred, is an injury to him, and therefore a mat 4 
rial alteration which will avoid the instrument, and it 
does not matter that the alteration was made hon- 
egstly and without fraudulent intent. 





2. In an action against the survivor of two signers 
of a note, the payee is not a competent witness, 
whether the deceased be either a surety or co-prom- 
isor. 


Error to the Court of Common Pleas of Wash- 
ington County. 

This was an action of debt brought by McLoney 
against Craighead, on a note reading as follows: 


$1,080, March 31, 1868. 
One day after date we, or either of us, promise 
to pay to James McLoney, or order, one thousand 
and eighty dollars, without defalcation, for value 
received. 
Witness our hands and seals at eight per cent. 
interest. 
JOHN HAINES, [Seal.] 
JAMES CRAIGHEAD, [Seal.] 


An offer of the note in evidence was objected to 
en the ground that it showed upon its face tkat it 
had been altered by adding the words ‘‘at eight 
per cent. interest.’’ This alteration the plaintiff 
below admitted had been made by him after the 
execution and delivery of the note without the 
knowledge or consent of Craighead, but he 
claimed that it was made under an agreement 
with John Haines, the principal debtor, who died 
sometime before the bringing of the suit. 

For the purpose of showing the circumstances 
under which the alteration had been made, the 
plaintiff was offered as a witness in his own be- 
half to prove an agreement made with John 
Haines, the deceased principal, by which eight 
per cent. interest was to be paid. 

He was objected to as incompetent in an action 
against Craighead, the surety, to testify to any 
transaction between himself and the deceased 
principal. This objeetion was overruled and the 
testimony admitted. 

He testified: ‘‘When the note was first made, it 
did not have the words ‘at eight per cent. interest’ 
init. Afterwards, when J told Mr. Haines I must 
have my money, he said if I would wait he would 
pay me eight per cent., and then I agreed to take 


that. He asked meto make the change in the 
note. I did it at his request and in his presence 
* * * * the interlineation or alteration of the 


note was done by me at the instance of Haines and 
in his presence and with his consent. * * * * 
I regarded Mr. Haines as good for the payment of 
the note at the time I made the alteration. * * 
Mr. Craighead was not present; I had no conver- 
sation with him at any time in regard toit. * * 
So far asI know,Mr. Craighead had no knowledge 
of that alteration to eight per'cent.”’ After this 
explanation the note was again offered in evi- 
dence, admitted and submitted to the jury, with 
the instruction from the court that the addition of 
the words ‘‘at eight per cent.interest”’ was ‘‘an im- 
material alteration, unless the plaintiff had an 
actual design to defraud Mr. Craighead.’’ The 
admission of the note in evidence and admitting 
the testimony of McLoney to the agreement be- 
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tween himself and Haines were assigned for er- 
ror. 


J. W.& A. Donnon, for plaintiff in error and be- 
low; Braden ¢ Miller and Brady, contra. 


SHARSWOOD, C. J., delivered the opinion of the 
court: 

There is a wilderness of cases in the books on 
the subject of the alteration of notes and other 
instruments of writing, through which it would 
require much time and laber and great ingenuity 
for any one to tread his way. Of course,they are 
not all consistent and easily reconciled. Fortu- 
nately it is not required of us to attempt this task 
in the present case. Perhapsa key to this variety 
and want of harmony may be found in the remark 
of Mr. Chief Justice Thompson, in Kountz v. 
Kennedy, 13 P. F. Smith, 190: ‘There is no sub- 
ject in the books which has occupied a much 
larger share of attention than questions of the al- 
teration of writings; but, after all that has been 
said, each case must stand much more on its own 
facts than upon the rules announced in any given 
case.”?> My own opinion is that the courts have 
gone far enough in permitting writings to be 

tampered with. 

' It appears to be settled, however, that an alter- 
ation entirely immaterial, which places no re- 
sponsibility on the parties to which they were not 
subject before the change, does not vitiate the in- 
strument. Its identity remains. The difficulty 
has been always in determining what is or what 
is not material. It is evident that any tampering 
with the instrument which imposes upon the par- 
ty a burden ora peril which he would not else 
have incurred is an injury to him and therefore 
material. Itisa mistake to infer that whether the 
pecuniary liability is increased, or the time of 
payment changed, is the test. In these respects 
the party may be no worse, yet his rights and rem- 
edies on the instrument may be seriously affected. 
Wherever this is so, it does not matter that the 
alteration was entirely honest, and with no fraud- 
ulent intent. This will be often found to be the 
ease where the note or instrument has been exe- 
cuted by several parties. But it may be in other 
instances, as where attesting witnesses have been 
added to aninstrument afterexecution. Marshall 
v. Gougle, 10S. & R. 164. An alteration of the 
date of a promissory note by the payee, whereby 
the time of payment is retarded, avoids the note. 
Stephens v. Graham,7 S. & R.505. We might 
multiply cases of this type where the amount of 
the pecuniary responsibility remained unchanged. 
Wherever, therefore, a note or instrument is exe- 
cuted by two or more parties,any alteration in it, 
without the consent of all, renders the recourse 
of the party who has not assented more difficult 
and expensive. In the case in hand,when Craig- 
head, if compelled to pay the note, comes to pur- 
sue his remedy against his co-promisor, either 
for indemnity or contribution, as the case may 
warrant, it will not be enough to produce and 
prove the note. He must account for the altera- 





tion apparent on its face. He must show that iy 
was made with Haines’ consent. It is clear 
that the alteration was material to him. So 
if’ Craighead had been sued in some other 
State, he would have to show that the note was 
executed in Pennsylvania, and that by the law 
this State only six per cent. could be recovered 
upon it. In short, as Mr. Parsons has briefly and 
well stated it in his treatise en Promissory 
Notes, p. 582: ‘Any alteration which changes the 
evidence or mode of proof is material.”’ 

These considerations are sufficient to dispose of 
this case without adverting to the fact that by 
the alteration one day’s additional interest was 
actually imposed on the defendant. It is no 
answer to say that this day’s interest was not de- 
manded or received, or to plead the maxim de 
minimis non curat lez. In Stephens v. Graham, 
supra, and in Kennedy v.Lancaster County Bank, 
6 Norris, 347, the payment of the note was re- 
tarded by the alteration of the date only a single 
day. * 

We think, therefore, the learned court below 
erred in holding the alteratien in this case imma- 
terial and so instructing the jury. 

It appears to us clear that McLoney was incom- 
petent as a witness for the purpose for which he 
was offered. It is true the representatives of 
Haines were not parties, buc still it is clear that 
his estate would ultimately be answerable, either 
for the whole amount if Craighead was a surety, 
or for his contributory share if he was only a co- 
promisor. McLoney can not be a witness to 
fasten this responsibility on the estate of the 
dead man by his testimony either directly or in- 
directly. Under the view we have taken of the 
materiality of the alteration, however, the evi- 
dence of this witness as to the assent of Haines 
and the honesty of the alteration is not import- 
ant. 

Judgment reversed. 





CRIMINAL LAW — WHAT AMOUNTS TO 
LARCENY. 





EDMONDS v. STATE. 





Supreme Court of Alabama, December Term, 1881. 


1. Caption and asportation are essential elements of 
the crime of larceny. In other words, the possession 
of the owner must be so far changed, as that the do- 
minion of the trespasser shall be complete. 

2. Therefore, where the defendant ‘‘toled’’ a hog 
with corn about the distanee of twenty yards and then 
struck it with an ax, and the hog squealed and the 
defendant ran away and left it, held, that these facts 
would not constitute larceny. 

Appeal from Russell Chancery Court. 

No counsel appeared for the appellant; H. C. 
Tompkins, Attorney-General, for the State. 

SOMERVILLE, J., delivered the opinion cf the 
court: 
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The indictment in this case charges the defend- 
ant with the larceny of a hog, which, under the 
statute, is made a felony, without reference to the 
value of the animal stolen. Code 1876, sec. 4358. 

The only evidence In the case showing any cap- 
tion or asportation of the animal was the testi- 
mony of an accomplice, one Wadworth, who 
made the following statement: That shortly after 
dark, on the 18th of February last, witness met 
defendant near the horse lot, on the plantation of 
one Ilges; that the two went together to witness’ 
house, where the latter procured an axe, and they 
then returned to the lot. Witness then got some 
corn, and, after giving defendant the axe, by 
dropping some of the corn onthe ground, ‘‘toled”’ 
the hog to the distance of about twenty yards; 
that defendant then struck the hog with the axe, 
and the hog squealed, whereupon, immediately, 
both the witness and defendant ran away, leaving 
the hog where it was. 

Upon this state of facts the court charged the 
jury that, if they believed the evidence, it was 
sufficient to show such a taking and carrying 
away of the property, if done feloniously, as was 
necessary to make out the offense of larceny. 

We think the court erred in giving this charge, 
though the question presented is not free from 
some degree of difficulty and doubt. The usual 
definition of larceny is, ‘‘the felonious taking and 
earrying away of the personal goods of another.” 
4 Black. Com. 229. It is defined in Roscoe’s 
Criminal Evidence as, ‘the wrongful taking pos- 
session of the goods of another, with intent to 
deprive the owner of the property in them.” Id. 
622. It is a well-settled rule, liable to some few 
exceptions, perhaps, that every larceny necessa- 
rily involves a trespass, and that there can be no 
trespass unless there is an actual or constructive 
taking of possession, and this possession must be 
entire and absolute. Roscoe’s Cr. Ev. 623-624; 
3 Greenl. on Ev. sec. 154. There must not only 
be such a caption as to constitute possession of, 
or domination over the property, for an appre- 
eiable moment of time, but also an asportation, 
or carrying away, which may be accomplished by 
any removal of the property, or goods, from the 
original status, such as would constitute a com- 
plete severance from the possession of the owner. 
1 Greenl. on Ev., sec. 154; Roscoe’s Cr. Ev., p. 
645. It has been frequently held, that to 
chase and shoot an animal, with felonious 
intent, without removing it after being 
shot, would not be such a caption and aspor- 
tation as to consummate the offense of larceny. 
Wolf v. State, 41 Ala. 412; State v. Seagler, 1 
Rich. (S. C.) 30; 2 Bish. Cr. Law, sec. 797. So 
it has been decided that the mere upsetting of a 
barrel of turpentine, though done with felonious 
intent, does not complete the offense, for the 
same reason. State v. Jones, 65 N. C, 395. The 
books are fuliof cases presenting similar illustra- 
tions. 

On the contrary, it is equally well settled, that 
where a person takes an animal into am inclosure, 





with intent to steal it, and is apprehended before 
he can get it out, he is guilty of larceny. 3 Inst. 
109. In Wisdom’s Case, 8 Porter, 507, 519, it was 
said, arguendo, by Mr. Justice Goldthwaite: ‘If 
one entice a horse, hog or other animal, by plac- 
ing food in such a situation as to operate on the 
volition of the animal, and he assumes the domin- 
ion over it, and has it once undcr his control, the 
deed is complete; but if we suppose him detected 
before he has the animal under his control, yet 
after he has operated on its volition, the offense 
would not be consummated.”’’ This principle is, 
no doubt, a correct one, but the true difficulty lies 
in its proper application. It is clear, for example, 
if one should thus entice an animal from the pos- 
session, actual or corstructive, of the owner, and 
‘scole’’ it into his own inclosure,closing a gate be- 
hind him, the custody or dominion acquired over 
the animal might be regarded as so complete as te 
constitute larceny. 2 Bish. Cr. Law, sec. 806. It 
is equally manifest that if one should, in like 
manner, entice an animal, even for a considerable 
distance, and it should, from indocility or other 
reason, follow him so far off as not to come virtu- 
ally into his custody, the crime would be incom- 
plete. 

The controlling principle in such cases would 
seem to be, that the possession of the owner must 
be so far changed as that the dominion of the 
trespasser shall be complete. His proximity te 
the intended booty must be such as to enable him 
to assert this dominion by taking actual control 
or custody by manucaption, if he so wills. If he 
abandons the enterprise, however, before being 
placed in this attitude, he is not guilty of the of- 
fense of larceny, though he may be convicted of 
an attempt tocommit it. Wolf v. State, 41 Ala. 
412. It would seem there can be no asportation 
within the legal acceptation of the word, without 
a previously-acauired dominion. 

The facts of this case, taken alone, do not eon- 
stitute larceny. Itis not a reasonable inference 
from them that there was such a complete caption 
and asportation as to comsummate the offense. 

The judgment of the circuit court is reversed, 
and the cause is remanded. ‘ 








* 


WEEKLY DIGEST OF RECENT CASES. 


CHATTEL MORTGAGE—POSSESSION OF MORTGAGER 

—RECORD—NOTICE. 

If a mortgagee in a chattel mortgage in good faith 
take possession of the goods mortgaged for the 
purpose of securing the payment of the debt, it 
is wholly immaterial as to the rights of subse- 
quent attaching creditors whether the mortgage 
was improperly recorded or not, or whether it 
contained stipulations rendering it void as between 
the parties. Greely v. Reading, 8. C. Mo., Fe>- 
ruary 16, 1882. 


CONTRACT — BREACH — MEASURE Or DAMAGES. 
When A sold to B eighty-nine bales of cotte: 
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which B sold toC at an advan: ’ 
B sought to deliver the cotton to C,it was found 
tbat A had previously sold nineteen ba es of the 
lot to another purchaser, and B was compelle ~» 
account to C for the value of the nineteen bales at 
said advanced price, it was error to charge that A 
should only account fo the missing bales at the 
price at which he had sold them to B, with in- 
terest. B should be indemnified for the amount 
he was forced to pay C with interest from the time 
he paid ittoC. Beall v. Rust, 8S. C. Ga., Feb- 
ruary 28, 1882. 
@ONTRACT—IN AID OF REBELLION. 

The Federal court will refuset enforce contracts 
payable in Confederate money or notes only when 
when they appear to have been made with actual 
tMmtent to further invasion or insurrection, and 
will not refuse to enforce such contracta when 
made inthe usual course of bnsiness in a com- 
munity on which such a currency was imposed by 
irresistible force. Dugger v. Block, U.S. S8.C., 
October Term, 1881. 


@ONVEYANCE— DEED BY TRUSTEE — How SIGNED. 
A deed, made by a trustee, in the body of which 
was set out the order to sell and the character in 
which the deed was executed by the trustee, who 
signed his own name thereto with seal affixed, was 
a good conveyance by him, as trustee, although 
his signature was not ‘‘as trustee.’’ Overby v. 
Hart, 8. C. Ga., February 28, 1882. 
CORPORATION — ULTRA VIRES— BORROWING Pow- 
ERS. 

A railway company whose borrowing powers were ex- 
hausted,and havinga debenture debt, sold its un- 
incumbered rolling stock to a wagon company for 
£30,000,70 per cent.of its value, and repurchased 
ft upon a hiring agreement for five years, with an 
option of repurchase atanominal price at the end 
ofthe term. The‘annual installments under the hir- 
ing agreement were calculated to repay the £30,- 
000,with interest at 7 1-2percent. It was alleged 
that the money, or part of it, was expended in 
paying debts legally recoverable against the rail- 
way company. Some of the directors of the rail- 
way company guaranteed the payment of a part 
of the installments. Held, that the transaction 
was, in fact, a borrowing, and as such ultra vires 
the railway company; that the plaintiffs could not 
recover against the company on the agreement, 
or be allowed to stand in the place of the credit- 
ors who had been paid with their money, but that 
the directors were liable upo their guarantee. 
Yorkshire Railway Wagon Co. v. Maclure, Eng. 
High Ct. Ch. Div. 


CRIMINAL LAW—INDICTMENT—GAMING HOUSE. 

1. It is not necessary in an indictment for renting a 
house for the purpose of gaming, to otherwise 
describe the house than to give its locality; that it 
is in the county. 2. Where there are two counts 
in an indictment, one for keeping a gaming house, 
and another for renting a house for the purpose of 
gaming, a general verdict of guilty will suffice, 
especially as the punishment is the same for each 
offense. Dohme v. State, 8. C. Ga., February 28, 
1882. 

CRIMINAL LAW—THEFT—FINDER OF LOST GOODS. 

Defendant bought a trunk from aclerk ina store 
and paid cash forit. Neither he nor the clerk ex- 
amined the trunk at the time, nor did they know 
that it contained anything, but both supposed it 
to be empty. A few days prior to this purchase, 
however, the merchant had put some clothing in 





the trunk for saf. eping. Defendant carried 
he trunk home and there became apprised of its 
contents; but instead of returning them, shortly 
afterwards when he moved away,he took the trunk, 
and clothing with him. Held, that the statu’ of 
the case is the same as that of finding lost goods, 
and that,in order to convict of theft,the intent to 
steal must exist at the time ofthe finding, and the 
finder must know, or have the reasonable means 
of knowing or ascertaining the owner. Robinson 
v. State, Tex. Ct. App., January 28, 1882. 


CRIMINAL PRACTICE—CONTINUANCE. 
The defendant was indicted on the 12th day of No- 


vember, 1881, and put upon his trial on the 14th 
of that month, which resulted in a verdict of 
guilty, and a sentence of five yearsin the peniten- 
tiary. An application for a continuance, which 
the State concedes is unobjectionable in form, was 
made: Held, that it should have been granted, 
otherwise it is difficult to see what special force 
and effect sec. 22, art. 2, of the Constitution, in 
relation to defendant’s right to compulsory proc- 
ess for his witnesses possesses. ‘he court did 
not exercise its discretion soundly in refusing the 
continuance. Statev. Farrow,S. C. Mo., February 
16, 1882. 


DAMAGES—INJURIES TO LIVE STOCK—NEGLIGENCE. 
Where the plaintiff’s animal has been injured by 


the defendant’s railroad train, but its value not 
entirely destroyed, it is not necessary to the 
plaintiff’s recovery for it that he should turn over 
and actually deliver the injured animal to the de- 
fendant. Jackson v. St. Louis, etc. R. Co,.8. C. 
Mo., February 16, 1882. 


ESTOPPEL—LACHES. 
One against whose land a deed of trust has been 


foreclosed, and who stands by and sees the pur- 
chaser clear the same, pay taxes, both back and 
current, and make valuable improvements, with- 
out asserting his right, 1s estopped from any relief 
against such foreclosure and sale. Kelly v. Hurt, 
8. C. Mo., February 16, 1882. 


EVIDENCE— CONFESSIONS UNDER ARREST— WHAT 
CONSTITUTES ARREST. 
Where acity marsbal summoned a posse and took 


the defendant and fastened him up in a corn erib, 
such arrest was sufficient to render his confessions, 
while in that situation. inadmissible. Gosse v. 
State, 8. C. Tex., January 28, 1882. 


EVIDENCE — DEED ABSOLUTE SHOWN TO BE A 
MORTGAGE. 
To show by parol that a deed, absolute on its face, 


is a mortgage, the proof must be clear, explicit 
and unequivocal. When the parties set up a title 
against a deed absolute in its terms, the burden 
of proof is upon them to show that it was in- 
tended only as a.security for a debt; and if parol 
evider ‘' relied on for that purpose, it must be 
clear anu vineing. Stewart’s Appeal, 8. C. 
Pa., October 3, 1881. 


VIDENCE—IMPEACHING WITNESS. 
Upon defendant denying, upon cross-examination, 


that he had made a certain statement upon a 
former trial, it is not necessary to ask the im- 
peaching witness to state what defendant did 
swear to; it is sufficient to ask whether the de- 
fendant made the particular statement denied. 
People v. Lee Ah Yute, S.C. Cal., February 24, 
1882. 


FEDERAL JURISDICTION — WHAT AMOUNTS TO A 


FEDERAL QUESTION. 


Inasmuch as the record must show thata Federal 


question was necessarily involved, before this 
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court can review the decision of a State court dis- 
missing a bill which merely alleged that certain 
notes given in payment for some land were paidin 
Confederate currency and notes, against the pro- 
test of the administrator to whom they were pay- 
able, under circumstances almost amounting to 
coercion, presents no Federal question, and must 
be dismissed. Dugger v. Bocock, U.S8S.8. C., Oc- 
tober Term, 1881. 


FRAUD—MATERIALITY. 

An owner of asaw-mill conveys it to two parties. 
Afterwards the vendor of the saw-mill and one of 
the vendees build a flouring-mill. This vendee 
then sells his half of the flouring-mill to the other 
vendee of the saw-mill, who pays for it out of her 
separate estate. She brings a partition suit for 
division of the flouring-mill property against the 
other part owner, who had been the vendor of the 
saw-mill. Hesets up as a defense that the sale 
of the saw-mill was a frzud on the creditors of the 
husband of the female vendee, of whom he him- 
self was one, and attempts to subject her interest 
ini the flouring-mill to his debt, as being the prop- 
erty of the husband: Held, that the question of 
fraud in the sale of the saw-mill was immaterial 
as far as regarded the purchase of the interest in 
the flouring-mill. Davis v. Fredericks, U.S. S. 
C., October Term, 1881. 


INSURANCE — INSOLVENT COMPANIES — LOSSES 

AFTER DISSOLUTION. 

In proceedings to dissolve an insolvent insurance 
company, the corporation is dead for every pur- 
pose except that of distribution of its assets among 
its creditors from the time of the decree of disso- 
lution; and only those whose position and rights 
as creditors were fixed at the time of dissolution. 
can be recognized as such in .the distribution. 
Policies on which losses are sustained after disso- 
lution, are not entitled to participate in the dis- 
tribution except upon the amount of the premium 
paid. Dean and Son’s Appeal, S. C. Pa., Octo- 
ber 3, 1881. 


JUDGMENT— AMENDMENT — WRIT OF ERROR Co- 

RAM NOBIS. 

1. After the term has ended, all final judgments and 
decrees of the court pass beyond its control, un- 
less steps be taken during that term, by motion 
or otherwise, to set aside, modify, or correct 
them; and, if errors exist. they can only be cor- 
rected by such proceeding, by writ of error or ap- 
peal, as may be allowed in a court which by law 
can review the decision. 2. Tothis rule there has 
always existed an exception founded on the com- 
mon-law writ of error coram nobis, which brought 
before the same court where the error was com- 
mitted certain mistakes of fact not put in issue or 
passed upon by the court; such as the death of 
one of the parties when the judgment was ren- 
dered, coverture of a female party, infancy and 
failure to appoint a guardian,error in the proc- 
ess, or mistake of the clerk. But if the error 
was in the judgment itself,the writ did not lie. 
What was formerly done by this writ is now at- 
tained by motion and affidavits when necessary. 
Bronsen v. Schulten, U. 8.8. C., October Term, 
1881. 


MANDAMUS—PUBLIC OFFICER—OFFICE OF WRIT. 
A writ of mandamus can compel a public officer to 
do only what the law has made it his duty to do, 
and cannot issue to one officer to compel another 
to do his duty. Hx parte Rowland, U.S.8.C., 
October Term, 1881. 








- MANDAMUS—TO ALLOW APPEAL—PaRTY. 

An application for writ of mandamus to compel the 
lower court to allow an appeal from a decree con- 
firming asale refused, it appearing that the peti- 
tioner had not been a party to the suit in the 
lower court, had no interest in setting aside the 
sale, and had been heard in the lower court out 
of abundant precaution merely, and not as a mat- 
ter of right. Lx parte Cockroft, U. 8.8. C., Oc- | 
tober Term, 1881. 


MARRIED WOMAN—CONTRACT—WARRANTY DEED— 

FAILURE OF CONSIDERATION. 

The question presented in this case is whether 
it is a good defense to a note given for the 
purchase-price of real estate sold and con- 
veyed with covenants of seizin and warranty 
by the payee, a married woman, the hus- 
band joining in the deed, that the land at the time 
of conveyance was owned and held by a third par- 
ty, under a good title, and that the vendee had 
never been able to obtain possession thereof. If 
the land had been that of the husband, there could 
be no doubt of the validity of the defense. After 
examining the various adjudications bearing upon 
the question, his Honor holds that a married 
woman’s warranty deed is something more than 
a mere quit-¢laim, although she be not bound by 
its covenants, and there is no good reason why a 
failure of consideration can not be pleaded against 
her and her privies the same as agaimst the hus- 
band. The defendant contracted for land and 
gave his note to pay for land, but got nothing but 
avoid deed. This was a failure of the considera- 
tion. Beal v. Beal, 8. C. Ind., February 24, 1882. 


MARRIED WOMAN—PRINCIPAL UPON A BOND—SURE- 

TIES. 

The rule that the extent of the surety’s liability is 
measured by that of the principal is not of uni- 
versal application,and exceptions to itarise, when 
the matter of defense pleaded by the principal is 
wholly of a personal character, as coverture or in- 
fancy. Lobaugh v. Thompson, S. C. Mo., Febru- 
ary 16, 1882. 


NEGLIGENCE—RECEIVER. 

It is a valid defense to an action against a railroad 
company, for an injury to personal property, by 
negligence toplead that the injury was committed 
while the road was in the hands of a receiver. 
Turner v. Hannibal, etc. R. Co., 8. C. Mo., Feb- 
ruary 16, 1882. 


NEGLIGENCE—STARTING A RUNAWAY. 

One who carelessly sprinkles a pavement where wild 
horses are hitched, and so frightens them and 
causes them te run down the street and injure the 
plaintiff, is guilty of negligence and liable for the 
injury. Former v. Geldmacher, S.C. Mo., Feb- 
ruary 16, 1882. 

PLEADING—CONTRACT—NOVATION—DISTINCT CON- 

TRACTS. 

1. Where a contract was made between a father and 
son, that in consideration of a conveyanee of cer- 
tain property to the son, the latter would support 
and maintain his sister during her life, and after 
the death of the father, the sister married and 
with her husband agreed that a certain sum should 
be paid in lieu of the support referred to, part of 
which sum was actually paid: Held, that such 
new agreement was a novation of the original con- 
tract. 2. There being a novation of the original 
contract, an amendment to action brought on such 
contraets, setting up the subsequent agreement. 
and seeking to recover thereon, was the introduc. 
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tion of a new and distinct cause of action, in 
which the parties, consideration and mode of pay- 
ment are all variant from the first. Judgment af- 
firmed. Tucker ». Ball, 8. C. Ga., February 23, 
1882. 


REMOVAL OF CAUSES—CITIZENSHIP OF PARTIES, 

1. A suit by two citizens of a Stat in a court of that 
State against several defendants, including one 
who is a citizen of the same State with the plaint- 
iffs, as a partnership, on a contract alleged to have 
been made by them as a partnership, in which the 
defenses set up were a denial of any partnership 
between the non-resident defendants and the res- 
ident one, and alsoa plea of performance of the 
contract, is not removable under the first clause of 
the second section of the act of 1875, because ai 
the parties on one side of the controversy were not 
citizens of different States from those on the other. 
2. Nor can such a suit be removed under the sec- 
ond clause of the same section, inasmuch as there 
is no separate controversy between the resident 
plaintfffs and the non-resident defendants. Hyde 
v. Ruble, U.S. 8. C., October Term, 1881. 


REVENUE—LIMITATION OF ACTION TO RECOVER 
DuTIES—NOTICE TO IMPORTER OF DECISION OF 
SECRETARY. 

Under sec. 2931 of the Revised Statutes, the import- 
er is not entitled to notice of the decisions of the 
secretary upon an appeal from the collector; and 
the limitation of 90 days within which the im- 
porter can commence an action under said section 
to recover duties alleged to have been illegally ex- 
acted, commences to run from the date of said 
decision, and not from the time the importer may 
have knowledge of it. Yune v. Shurtleff, U.S. 
C. C., D. Oregon, February 13, 1882. 


SLANDER OF TITLE—NOTICES BY PATENTEE AL- 

LEGING INFRINGEMENT—MALA FIDEs. 

Where a plaintiff brings an action to restrain a de- 
fendant from issuing notices to plaintiff’s cus- 
tomers that plaintiff in selling goods is infringing 
defendant’s patent rights, it is for the plaintiff to 
prove that defendant’s statements are false; and 
if no mala fides is proved, and no damages could 
be obtained, the court will not grant the injunc- 
tion. If, ina judicial proceeding, the statements 
are proved to be false in fact, an injunction would 
be granted against continuing them, as that would 
be acting mala fide. Burnett v. Tak, Eng. High 
Ct., Ch. Div., January 20, 1882. 


TAXATION—CONSTITUTIONAL LAW—DEBT OF AN- 

OTHER STATE. 

The registered public debt of one State, exempt 
from taxation by the debtor State, or actually 
taxed there, is taxable in another State when 
owned by a resident of the latter State. Bonaparte 
v. Appeal Tax Court of Baltimore, U.S.S.C., 
October Term, 1881. 


TaXATION—EXEMPTION —STRICT CONSTRUCTION. 

In a legislative charter which exempts property of 
the corporation from taxation, but which ex- 
pressly specifies the purposes for which the cor- 
poration may hold property in connection with 
the exemption, such exemption applies only to 
property used for the actual wants of the corpo- 
ration in carrying out the purposes of its creation, 
and not to all the property held by it; inasmuch 
as statutes imposing restrictions upon the taxing 
powers of a State are strictly construed. Bank of 
Commerce v. State, U. 8. 8. C., October Term, 
1881. 





TAXATION—NATIONAL BANKS—ASSETS IN HANDS OF 

RECEIVER. 

The personal assets and personal property of an in- 
solvent national bank in the hands of a receiver, 
appointed under sec.5234 of the United States Re- 
vised Statutes, areexempt from State taxation to 
the same extent as before his appointment. Ro- 
senblatt v. Johnston, U S. 8. C., October Term, 
1881. 


TRUSTS—REVOCABILITY—NEXT OF KIN. 

Where a settlement made before marriage contained 
the usual trusts for husband and wife for life and 
for children, with an ultimate limitation in favor 
of the wife’s next of kin in the event of her pre- 
deceasing her husband without having exercised 
a general power of appointment by will, but if the 
wife survived her husband, for her absolutely, 
there being no child of the marriage or possibility 
ofany: Held, that the trust in favor of the next 
of kin was irrevocable, and that the husband and 
wife could not, during their lives, divide the trust 
property. Paul v. Paul, Eng. High Ot., Ch. Div., 
November, 1881. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to thts depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of a cases 
must, for want of space, be invariably rejected y 
communications are not requested. 





QUERIES. 


17. A owns a tract of land; he intermarries with B, 
who is a bastard; they have born unto them a child, 
C; A dies; in a few months C dies also, being an in- 
fant. Can B, the bastard mother, take the property 
from C, her legitimate child, under the Tennessee 
statutes? Cite authorities. H. L. 

Charlotte, Tenn. 





18. On the final settlement of T’s estate, in the pro- 
bate court, R, a daughter and heir-at-law of T, was 
reported by the administrator to be dead, and her 
share was sub-divided among her heirs-at-law, and 
decrees were rendered in their favor against the ad- 
ministrator of T, which decrees remain unsatisfled, 
no execution having issued. Now R comes up alive 
and wants her share in T’s estate. More than ten 
years having elapsed, she can not goirtoa court of 
chancery to correct the error. What is her remedy? 
Cite authorities. W.L. M. 

Scottsboro, Ala. 


19. A made a deed in usual form, except the haben- 
dum conveying land to B. The habendum was as fol- 
lows: ‘*To have and to hold to said A for his natural 
life, remainder at his death toC in fee simple. In 
case C dies without issue, then the said land is to vest 
in D.’? C was living when the deed was made, but 
died before B. Query. What did C take and what did 
D take? Cite authorities. D. 

Springfield, Ill. 
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20. I have two queries that I wish to submit: First. 
Can a justice of the peace ora notary public’s costs 
be garnished? See 6 Ga. 113. Lallude to costs in 
a criminal procee jug. Second. Where a father 
deeds land to his children, of full age, and they give 
their written obligation to pay to the father for his sup- 
port during his life $25 per annum, and where one of 
the children sells the land deeded to him, and, since the 
father’s death takes the homestead, can the widow be 
defeated in collecting the balance due the estate by 
reason of the homestead? I mean the balance due 
under the contract, which is about $75, or three 
year’s annual dues to be paid the father for the land 
deeded. Is the land sold bound for the $75? Is this 
debt purchase-money? 


Harmony Grove, Ga. W.4H.S. 


21. A and B having an appealed case in the district 
court, the judge sends the cause to an attorney as ref 
sree to take testimony and report at next sitting of the- 
court. The testimony all to be taken by the 20th day 
of October, 1881. A, as appellant, gives notice and 
takes testimony on October 10. B, as appellee, 
gives notice and takes testimony on October 17, and 
then returns home, living some forty miles from the 
county seat. While Bis giving testimony, C, as ref- 
eree, calls in D to take testimony in his stead, while 
he, C, attends to some matters of pleasure. After B 
has returned home, A gives notice that he will take 
further testimony on October 25, C,as referee, ex- 
tending the time of taking testimony without the con- 
sent of B. 1. Can C, as referee, delegate authority to 
D to take testimony in the case? 2. Can C extend the 
time for taking testimony without the consent of both 
parties beyond the time allotted by the court? 3. Has 
€ any authority to extend the time at all? D. 


22. A mortgage of real estate in Iowa is foreciosed 
by proceedings in equity, and the mortgaged premises 
aresold on execution issued on the judgment of fore- 
closure. At the expiration of the year of redemption 
the purchaser takes a sheriff’s deed of the lands. 
During the pendency of the foreclosure proceedings, 
after the filing of the petition, but before decree, a 
creditor of the mortgagor obtains a judgment, which 
becomes a lien on the mortgaged premises. The judg- 
ment creditor now insists that as he was nota party 
defendant to the foreclosure proceedings, his right of 
redemption is not affected thereby, and that he can 
redeem from the sale under the mortgage. Can he do 
so? Please cite authorities. P. 

New Hampton, Iowa. 


23. The statute of Indiana provides that all final 
judgments in the Supreme, Circuit and Common Pleas 
Court, for the recovery of money, shall be a lien on 
real estate for ten years from the rendition thereof, 
and no longer, exclusive of the time during which the 
party may be restrained from proceeding thereon by 
injunction or appeal. Now supposing in such case the 
sheriff levy on real estate, and is about to sell the 
same, and against the wishes of the judgment debtor 
is enjoined from selling the same by a third party who 
claims to be the owner of said land. Would the in- 
junction in such case affect the ten years’ limitation as 
to other lands owned by the judgment debtor, and 
disposed of by him during the ten years after judg- 
ment? Please give answer with authorities, and 
oblige, Cc. H.M. 

Crown Point, Ind. 





24. A, a married man, and the father of children, 
becomes insane; after the insanity, but before an in- 
quest of lunacy, he exchanges land that he owns fo1 
another tract, and he and his wife join ina deed for 
the land so exchanged. After this A dies, an admin- 
istrater of his estate is appointed, the admtnistrator 
makes an application to the probate court to sell the 
real estate so received by A in the exchange, to pay 
the debts of the estate; the widow and children are 
made parties to the proceedings in the probate court. 
A’s administrator procures the order to sell; sells the 
real estate; pays the debts of A’s estate. A’s widow 
is appointed guardian of the children. The residue of 
the proceeds of the sale of said real estate, after the 
payment of the debts of said estate, is distributed be- 
tween the widow of A and the children, the children’s 
distributive shares being paid the guardian, and the 
guardian uses the money thus received with other 
moniesin keeping, and educating-the wards, and as 
they arrive at majority, settles with them in full. The 
widow sells her interest in the land received by A in 
the exchange, but after his death. 1. Can the widow 
of A disaflirm the deed and conveyance made by her- 
self and insane husband, and recover back her inter- 
est in the land conveyed, or is she estopped by the 
sale of the land received in exchange? 2. Can the in- 
fants, before arriving at majority, disaffirm said deed 
and conveyance? and if not, 3. Can the guardian, be- 
fore the majority of said wards, disaffirm said deed 
and conveyance for and on behalf of said wards? 4. 
Do the proceedings had in the probate court to pro- 
cure the order to sell the land, and the acceptance 
by the guardian of part of the proceeds of the sale of 
said real estate for the benefit of said wards estop 
them, so that they can not disaflirm the conveyance 
made by the insane ancestor? *,* 





25. Supposing a corporation like the Mutual Tele- 
graph Messenger Company, is intrusted with a pack- 
age to be delivered by one of its servants or employees, 
and to collect thereon, say $100; the servant of said 
company in whose care the package is delivered and 
intrusted, sends its servant to deliver the same C. O. 
D., meaning, cash on delivery; voluntarily delivers 
the same to the party for whom itis intended; but the 
servant, in delivering the article, fails to collect the 
amount due on the package, and the party for whom it 
is intended retains the same without paying for what 
is due, and for various reasons refuses to pay the de- 
mands asked for by the servant of said company; one 
of the reasons, viz., that the party who receives the 
package is the owner, and claims that the party send- 
ing it through the company is not entitled to the de- 
mands and claims asked for, and retains said package. 
The servant of said company who delivered the same 
by the instruction of a superior servant, sues out a 
warrant in a police court, and has the party arrested 
for grand larceny, who retains the article, and subse- 
quently is discharged. Has the person who is dis- 
charged a remedy for an action of damages against 
the company for malicious prosecution? In the aflida- 
vit upon which the warrant is issued 1t appears that 
the servant of the company makes the complaint as 
messenger of the company. A. K. 

New York. 
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RECENT LEGAL LITERATURE. 





COMPENSATION FOR LEGAL SERVICES. The 
Ethics of Compensation for Professional Serv- 
ices: An Address before the Albany Law 
School, and an Answer to Hostile Critiques. By 
Edwin Countryman. Albany, 1882: W.C. Lit- 
tle & Co. 

This little book has a history. Its occasion is a 
controversy growing out of an ‘‘address’’ by 
Judge Countryman to the Albany Law School, in 
which he expressed the opinion (to be brief) 
that the practice of taking contingent fees for 
legal services was unobjectionable under appro- 
priate circumstances and within the proper limits. 
Upon this, our worthy contemporary, the Albany 
Law Journal, ‘went for” him editorially, charac- 
terizing his effort as “‘an elaborate and ingenious 
attempt; not simply to justify, but in effect to 
recommend to lawyers the practice of taking 
cases, as Messrs. Dodson & Fogg took Mrs. Bar- 
deli’s case,—on speculation.’’ Judge Countryman 
replied; the Journal rejoined, and then declined 
to print the judge’s surrejoinder. Hine ille lach- 
ryme. Therefore the judge prints his address, 
covering thirty pages, with an appendix of about 
the same length, containing the aspersions upon 
it, and defends in a preface of eighty pages. For 
those who have not yet lost the American small 
boy’s interest in a contest of whatsoever nature, 
from a battle of red ants to the stricken fields of 
Cressy and Poitiers, the volume will prove enter- 
taining. Even those of a more pacific nature may 
find in it, if they will put up with a considerable 
exhibition of asperity and bad taste on both sides, 
valuable food for thought. Candor compels 
us to say, however, that in our opinion, Judge 
Countryman is entitled to the palm of victory. 
Though we believe the practice referred to is so 
thoroughly fixed and sanctioned by custom, that 
there is but little room for discussion. 








LEGAL EXTRACTS. 





THE BAR. 


The following is a portion of a response to the 
toast ‘‘ The Bar of the State,’’ made by Hon. 
Henry W. Palmer, at a dinner given to Attorney- 
General Brewster. 

Mr. Chairman: If the mysterious body known 
as the Committee on Toasts, of which the out- 
ward and visible sign is my valued friend, Richard 
Vaux, Esy., had given me the State, of the Bar 
instead of the Bar of the State it would have 
been easier. I might have said that, as a rvle, 
the State of the Bar is impecunious, but happy. 
So far as 1 know, the members are religiously re- 
alizing the old saying, that lawyers work hard, 
live well and die poor, 





There are occasions when the Bar arises to al- 
titudes of hilarity. This is one of them. If Iam 
competent to judge that portion of the Bar rep- 
resented by the highly important fraction now 
present, it will soon be comfortably if not hila- 
riously happy, if the cellars of the Aldine hold 
out and the Committee on Liquids are the kind of 
men I take them to be. But my toast is the Bar 
of the State. If obituary reminiscences are ex- 
pected, I might coincide with a German friend of 
mine who is a lawyer. He was asked on the thir- 
tieth of May, being Decoration Day, if he in- 
tended to assist in decorating the graves of the 
soldiers, and said: ‘‘No, sir; dose persons whose 
graves I wish to decorate are not det yet.’ I 
sympathize with the sentiment. 

When that patriot and reformer, Jack Cade, got 
up his committee and undertook to reform En- 
gland, he promised to have seven half-penny 
loaves sold for a penny, that a three-hooped pot 
should have ten hoops, and that it should be fel- 
ony to drink smali beer. The first practical sug- 
gestion toward carrying out this patriotic plan 
came from a compatriot surnamed Dick, who 
said: ‘The first thing we do let’s kill all the law- 
yers.”” To which Cade promptly responded: 
‘That I mean to do.*’ He failed in his benevo- 
lent intentions, and ever since the lawyers have 
not been special favorites with reformers of the 
Jack Oade school. 

They are charged with being conservative, 
plainly, old fogies. To some extent the charge is 
true, but their conservatism is born of the wisdom 
of experience, and not of the prejudice of igno- 
rance. 

The lawyers are supposed by many good people 
to be very well Satisfied with themselves. They 
are: but their egotism is the fruit of centuries of 
successful conflict in every forum where human 
rights have needed vindication or human wrongs 
have sought redress. 

There never has been a criminal charged with 
so black a crime, or so howled at by the million- 
throated voice of public clamor, as to be unable 
to find some lawyer with courage and chivalry 
enough to brave all and stand by his side, exer- 
cising his best gifts of eloquence, tact and learn- 
ing, to give him the benefit of laws made to protect 
innocence and to insist upon a fair trial according 
to law, and to shield him from a punishment 
other than such as the law prescribes. 

From Louis the X VI., who wasted the substance 
of his kingdom, and danced and sang while his 
people starved, down to the wretched monster 
whose devilish desire for notoriety led him to 
send to an untimely grave as good a man as God 
ever made, and to ciothe a nation in the hateful 
insignia of inconsolable grief, no criminal has 
ever gone undefended in a court of justice if he 
asked for counsel. To egotism and conservatism, 
Iadd courage as among the lawyer’s qualities. 
From Tronchet to Scoville the line is unbroken.— 
Pacific Coast Law Journal, 


. 
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JUDGE COX DEFENDED. 
A LETTER FROM JUDGE CHARLES J. M’CURDY, OF 

CONNECTICUT, TO THE NEW YORK TRIBUNE. 
To the Editor of the Tribune: 

Sr: It has been well said that to every ques- 
tion ‘‘there is another side.”’ It seems to me that 
this is especially applicable to the criticisms on 
the Guiteau trial. Noone can deny that much in 
the course of it was new, strange, and exceed- 
ingly offensive. But so were the man, the crime 
and the character of the defense. Seldom, if 
ever, was 2 prisoner placed at the bar under such 
2 load of merited hate; yet, as a lawyer, he had 
a right to conduct his own case, and as a witness 
he had a right to tell hisown story to thejury. He 
claimed that he wag insane when he fired the pis- 
tol, but had been sane ever since. His counsel 
insisted that he was not only crazy at the time of 
the fatal shot, but was just as much so then, in 
the presence of court and jury. The counsel on 
both sides agreed, as they must have done, that 
his sayings, doings and appearance on the trial 
were legitimate evidence on the questien of his 
sanity. 

His lawyers manifestly supposed that the more 
reckless, ferocious and fantastic was his behavior, 
and the more abusive he was even toward them- 
selves, the stronger was the presumption of his 
madness. The prosecution on the other hand 
claimed that his crime was the effect of a fiendish 
malice, ard his freaks in court were a continua- 
tion “‘of the same sort;’’ and the more he overdid 
his part,the clearer was the evidence of the cheat. 
With this belief they requested the judge to al- 
iow him the fullest swing. That they were right 
Is proved by the verdict of the jury, which as- 
sures him a further and final opportunity to 
swing. It may be said of him as was said of 
Cicero in reference to his scathing invectives 
against Anthony and Clodius, that ‘this tongue 
eost him his head.” 

**But there 
Ends, I suspect, the likeness of the pair.’’ 

Certainly it is not for the public—anxivus in 
the interesis of justice for his conviction — to 
complain of the demonstrations which most of all 
contributed to effect it. 

It is true that sometimes, when his abuse be- 
came utterly insufferable, all parties seemed 
desirous to suppress him. But how was that 
to be done? Should he have been turned out of 
eourt—that is, should a man on trial for his life, 
under a show of vindictiveness hardly repressi- 
ble, be deprived of any opportunity of facing his 
triers or accusers, or speaking to his counsel? 
Had this course been taken,well might our cousins 
over the sea charge us with having relapsed into 
the barbarism, which, not so very long age, char- 
acterized their own criminal proceedings and dis- 
graced their ‘atrocious judges.’’ Besides, for the 
court to punish him for contempt would have been 
to take the case away from the jury, and to decide 
in advance the very question which they were 
impanelled to pass upon, whether these apparent 





outrages, blasphemies, abuses of court, counsel, 
witnesses, relatives, and ‘‘the rest of mankind,”’ 
were the ravings of a maniac, or the out-cropping 
of a craftily concerted scheme of fraud and de- 
ception. Eminent experts were engaged to sit 
by and hear, see and watch him, and then tell the 
jury what they thought of his sanity. Why should 
not an intelligent jury be allowed the same means 
of forming their own opinion, instead of taking 
it wholly at second hand? 

But what other effort should hnve been made to 
restrain him? Some one has suggested the disci- 
pline of gagging him. Such a spectacle never yet 
was seen in a court of justice, for the officers of 
the law to seize a prisoner and pry open his 
mouth and insert a stick, upright or transverse, 
between his jaws, and keep him in this painful and 
ludicrous ‘predicament through the dreary trial. 
Still another mode has been proposed—to station 
a stout man by his side so as to stop his ravings 
by placing a brawny hand across his mouth. This 
might have been easier to say than to do. It 
should be remembered that he too is strong, reck- 
less and desperate, and then at least he would 
have been actually mad. The intrusive hand 
would have been likely to suffer,and the man him- 
self might have been floored. Not improbably a 
general fight would have ensued, and the court - 
room have borne the appearance from day to day 
of a dog pit. 

I think, therefore, it must be evident that, dis- 
gusting as the scenes so frequently were, yet 
owing to the peculiarities of this remarkable case, 
the difficulties were unavoidable; and of course 
the judge has been unjustly and cruelly con- 
demned. He went into the trial with a high rep- 
utation for talent, learning and integrity, and he 
has done nothing to impair it. His incidental 
rulings appear to have been correct, and if they 
were sometimes otherwise, the error was on the 
side of mercy and was calculated to prevent the 
intolerable calamity of another trial. His charge 
to the jury was admirable, and the result has been 
satisfactory to the civilized world. ‘The sober 
second thoughts of the community will unques- 
tionably accord to him the well-known descrip- 
tion of Horace: ‘A just man, tenacious of 
purpose, and unmoved either by the frowns of a 
threatening tyrant or the pressure of a mob clam - 
oring for evil.”’ CHARLES J. McCurpy. 

Lynne, Conn. Feb. 13, 1882. 








NOTES. 





——A possible consequence of trial by jury 
disclosed itself in the case of Lawrence v. Row- 
ley, tried at Huntingdon. The action was by a 
tenant farmer against his landlord for compensa- 
tion for buildings erected and unexhausted im- 
provements. The jury panel was comprised en- 
tirely of tenant farmers, and they not unnaturally 
found that a custom existed giving compensation 
by the landlord tothe tenant.—Law Times. 
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